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PRINCmiS «F JURISPRUDEHCE 

INTRODUCTION. 

The Methods of Jurisprudenoe. 

The Methods employed in canying on The three 
jurididal investigations are, according to Pro- 
lessor Gray chiefly three. They may be called 
(1) the Analytical Method, (2) the Historical 
Method, otherwise called the Systematic or 
Dogmatic Method and (3) the Ethical or Deon- 
tological Method. 

(I) The Analytical Method. The jurists 0> 
v/ho appiv the Analytical Method take law as method 
it IS and try to analyse the existing legal con- ,*g 

ceptions. This Method was applied by Bodin 
and Hobbes. Austin and Holland’ also belong 
to the Analytical School. 

The cLdvantcLges of the Analytical Method Hr merits, 
are that (a^ it enables the jurist to have clear 
ideas of legal conceptions and (h) helps the 
detection of absurdities in legal d( ctrines. The 
analytical method has its drawbacks as well, 

(a) It begets in the jurist a fond attachment for 


^ 1 ft was Profe*tfeor Holland who systoTnatised and 

Afientifieally eomiileted the work begun bv Hhbbes. 
Hifl .Tunsprndence was published in 1^80. It is 
characterised by vSir F, Pollock as the first work of 
pure scientific jurisprudence which appeared in 
Sngalnd. 
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his dogmas and inclines him to take diem as 
final, who thus becomes blind to their past his- 
tory and possibilities of future development, 
(h) The Analytical jurist is likely to forget die 
utility of his science as a practical study and his 
method may "result m a barren scholasticism.”* 
(2) The Historioal Method. As applied to 
Jurisprudence it is the business of the Histori- 
cal Method to establish a historical connect'ou 
between law as it has been and law as it is and 
to explain the course of development. The 
name of Montesquieu is definitely connected 
(2'‘ Histon- ^{th the beginnings of the historical method. 

Savigny. Maine and Ihering belong to the His- 
tho (lo\c- tcriral School The Historical method has its 
lopnioiit merits as well as disadvantages. Its merits 
are • — (a) it helps the understanding of the 
rt<5 inents. iiaturg Qf legal institutions and explains their 
anomalies ^ Under the influence of this Method 
of study, jurists have understood that *‘the 
matter of legal science is not an ideal result of 
ethical and political analysis; it is the actual re- 
^^ult of the facts of human nature and history 
(Pollock and Maitland; (b) it ‘‘helps to distin- 
guish those parts of the law which correspond 
to modern ideas from those which arc survivaJs 
of an earlier age.” The demerits of the 

2 ^'Jiiriaprudenco is a word which stink<i in the 
nostrils of a practising barrister Professor Dicey 
5 Law Mag. & Rev 4th series 382. * 

3 “ The difficulty of remembering legal doctrine'^ 
which have no present rational excuse for being is 
alleviated, If we can trace them to the times when 
they had ihmr origin/’ (Oray.) 
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Uiethoiti are t — (<^ that it fostere academic 
cuanona at the coat of practical atu^ and (h) 

**hhiclen the ipraafniig of law of the pie a eot thne 
aa a whole;’’ (e) moreover, aa Mr. Biyce re 
madcs, it js more applicable to the law of anv 
particular country than to the theory of law iii 
general. 

(3) The Ethical Method. The jurists who (^) Tb© 
follow the Ethical or Deontological Method Kthical 
busy themselves with the considerations of law 
as it ought to be, i.e., its fitness or unfitness tc ^ 

m^et the requirements of society. According' should be 
to Sir H. Maine, Bentham belongs to this 
school. The great merit of this school lies in 
its regard for the future improvement of legal fiiorits- 
institutions and in the help it offers to the legis 
lator 

it has a disadvantage in so far as it resorts Its de- 
the dangerous practice of relying on the iwrits* 
conscious efforts of theorists for the develop* 
merit of law. 

Besides these three methods, mentioned by (4) 

Professor Gray as the chief ones, there are two sopliicsl 

others, irfzt, the Philosophical and the Com- ”*<?thod 

parative. The jurists of the Philosophic d with 

School start with a — priori assumptions of firs I twoMp- 

principles and try to build up an ideal code tious 

resting on these assumptions. Both the Philo- snd tries 

sophical and the Ethical Methods look to the ^ 

» code. 




4 ^ocordtug pa Professor Clarke the Historical and 
Analytical scoots arose by way of nsvolt against 
Philasophica! School. 
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msNcsnss or 


Hie differ^ 
ence bet- 
ween the 
Ethical end 
the Philo* 
eophical 
m^hods. 


m The 
<‘onipara- 
tive 
method. 


All the 
metliods are 
mutually 
interde* 
pendent 


The Ktand* 
point of the 
present 
treatise is 
analytical. 


iedal future, but there is thia ditference bet** 
ween them, that whereas the latter ^arts with 
an a-posteriori notion of law as it is, the fontier 
starts with a-priori assumptions of first prin* 
ciples* 

In the Comparative Method, two or more 
legal rystems are compared together, to find 
out their resemblances and differences so that 
the true character of both or all may be better 
grasped According to Mr. Bryce it is simply 
an extension of the Historical Method of which 
ii is but a branch This method may be applied 
to the study of a system as a whole or of parti- 
cular legal topics Thus the comparison, given 
by Mr Justice Holmes, in his Common Law of 
the English theory of possession with the 
Roman theory, helps the understanding of both 
the English as well as the Roman Law of 
possession 

But none of these mehods is really self- 
sufficient. Indeed they act and re-act upon 
each other. Even Austin, the most stringent of 
the analytical jurists, admits that the considera- 
tion of Law as it is cannot be tboroughly dis- 
sociated from a study of Law as it should be. 

In the present treatise we shall chiefly follow 
the Analytical Method but we shall also seek 
the aid of the other methods whenever neces- 
sary. 



CHAPTER I 


TKa Saianca of Jurisf»rudaiii»u 


Having diBcussed the various methods ol 
juridical enquiries and having premised that 
we shall chiefly follow the Analytical Method 
in this treatise, let us enquire How the science 
hA been defined by the jurists of the Anal 3 rtical 
school 

Jurisprudenoa ddined. " Jurisprudence/* Deftnitisn 
says Professor Holland, “is the formal science 
of Po«u,. u». •• fiSSy 


The definition needs explanation. Jurispru* 

dence is, first of all, a science, that is to say. ** ^ 

• , , . 1 . science, 

it tries to generalise and systematise the pnn-^ 

ciples that underlie legal rules 


It is again a formal as opposed to a material 
science, because it deals rather with the various 
relations that are regulated by legal rules than (2) It is a 
with the rules themselves It thus presents formal and 
many analogies to abstract grammer, wihch is 
the formal science of language, that is to say, 
a science of the ideas of relations which are 
observed as underlying the languages of man*- 
*)^hind. • 


The distinction illustrated, 
between a formal and 
be made clear by an 
learns all the rules of the 


The distinction The 

a material science may disfcinctidn 
illustration. If a jurist *^^^*^**^*®^ 
various civilised 
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Jnriftprti* 
itoiice and 
dompara- 
tive law 
difitin- 
gnii^hed. 


Anaiher 

illnstration. 


(8) It ia a 
science of 

posit ITd \ 

law. 1 


systems of law, he may be aai4 to be 
versed in comparative law. If He next tries to 
have a systematic knowledge of die rules dial 
are common to all the systems, his knowledge 
is that of a material science of law. But behind 
all these rules, there are some ideas and rela* 
tions which are common to most, if not all, 
systems of law. ‘"Despite the variety and 
ber of changes in the law, there are permanent 
elements or at least some so stable that they 
do not change at the same time with any defi* 
nite new legislation** (Korkunov). The needs 
of societies are often, identical. Identical 
social needs give rise to identity notions, 

principles and distinctions, and have also to be 
met by identical rules. Now if the jurist for- 
mulates a scheme of these notions, principles 
and distinctions, common to the various sys- 
tems, his knowledge will be that of a formal 
rcience of law. Thus^ the idea that property 
may pass without conveyance (c.g., by pres- 
cription, x.e., possession through lapse of time) 
is common to all systems of law. This idea, 
therefore, is the subject-matter o\ a formal 
science of law The various rules that have 
been laid down under the various systems, to 
give efFect to this idea^ form the subject-matter 
of a material science of law. 

Lastly, according to the definition, Jurispru-* 
dence is a science of positive i.e., law 

established political coni'* 

munity by the express or tacit authority of its 
sovereign or supreme government. The con- 



, rm 9F jMuamiDENce j, 

dl FosHive Law wilt be fully ditpuieed 
in du!> next cbajpter. 

Oritietarin nf HtilUliHft 0«fln1tM.. Au^fin 

Yegarda Jutiaprudence aa a science of positive 
laW.^ Holland. Kis disciple, has further narrow- 
ed down the scope of the science by calling How 
it a formal, as opposed to a material science. Holland 
So in examining the portion of Professor 
Holland we must ask ourselves two questions : 

(1) Is Jurisprudence a formal science only? and deffaitiot»« 

(2) Is it a science of positive law ? 

<l) I $ Jurisprudence only a Jormgi se?eciice? 

Nq. It is not only a formal but also a material Is Jnria- 
science. No doubt, the general conceptions Prudence 
and principles underlying the detailed legal 
rules pertain to a science of law. But why scienceP 
restrict the science to this branch of legal know- 
ledge only? Jurisprudence is scientific study Jurwpru- 
of law. as well of the legal rules, as of the 
notions and conceptions underlying them and 
the attempt to restrict its scope to the latter, only of ths 
seems to be unsupportable. Nor is a purely 
abstract or formal science of law possible. As 
Sir F. Pollock observes, an abstract legal 
science dissociated from concrete legal rules is Sir P. 

■ - — Pollock. 

1 In foreiijn )it«»ratnre Jnrisprudfmro and its 
synoBvms include the whole of legal science and arc 
never used in this specific and limited significatjon-— 

Sahnond. . - 

A treatise of Jurisprudence may go into the 
minutes particulars, or be confined to the most ^ , * 

general doctrines, and in either case deserves its ^ 

ns^a; wimt is essential to it, ia that it should be an ^ ^ p 
i^der^f. scientific treatise in which the subjects are ‘ ^ 

di 9 ^ dassISed and aubirdinated— Gray. 
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Oonelunion. 


as impossible as an abstract grammar uncon^ 
nected with the rules of language. The force 
of this contention is borne out by the fact that 
even Professor Holland has often discusaed 
abstract principles by a reference to concrete 
rules, e,g.^ his discussion of rights in personam 
by a reference to rules of English Contract 
Law. 

(2) Next, ia Jurisprudence a science of 
positive law only} Now two ideas are involv- 
id in the expression ‘Positive Law’ : (a) It de- 
notes law as it is and (b) connotes that law* 's 
established by sovereign political authority. 
But it has been argued that Jurisprudence is 
neither merely a science of law as it is, nor a 
science only of law established by sovereign 
political authority. First of all a science of law, 
in order to be comprehensive, should include 
in its scope considerations of the past history 
of law as well as its future developments. 
Again, the idea of excluding all laws, not esta- 
blished by sovereign political authority, from 
the province of Jurisprudence has not been 
favoured by many, as for instance cthose who 
regard International Law as law proper. 

Concluusion. In conclusion, we may notice 
that if in defining Jurisprudence, we seek to 
specify the branch of systematised knowledge 
to which the term Jurisprudence may be applied 
consistently with its original significance, we 
must define it a« the ‘science of law,’ meaning 
by law all species of obligatory rules of human 
action. But if the science be looked at from 
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a particular pent of niew, that is to say, if its 
province be narrowed » there may be various 
definitions, none of which will be exhaustive. 
Therefore, when we adopt one such definition, 
we should not deny that other definitions, are 
possible. Now in this sense Professor 
HoUand's definition is not exhaustive. But, 
notwithstanding the criticisms levelled against 
it, we accept! it for the purposes of the present 
treatise. Fear, here we are concerned chiefly 
with looking at the science of law from the 
point of view of a student anxious to get at the 
first principles as a preparation for the study 
of law as current in the law courts. And the 
definition of Jurisprudence as the “formal 
science of Positive Law“ fully meets our pre- 
sent requirements. 

Is the Science divisible into General and 
Particular? Austin draws a distinction bet- 
ween General and Particular Jurisprudence. 
General Jurisprudence is the science concerned 
with the exposition of the principles, notions, 
and distinctions common to the ampler and 
maturer systems of law. Particular Jurispru- 
dence is the science of the rules of any such 
system of law. 

But Professor Molland objects to the term 
Particular Jurisprudence. According to h^m 
there is no such thing as Particular Jurispru- 
‘dence, and therefore the epithet General is un- 
necessary. 

For, Particular Jurisprudence, may mean 
either pf two things: (I) A science derived 


Tbo stand- 
p<«ut of the 
present 
treatise. 


Austin 

divides 

»)uris- 

prudenco 

into general 

and 

parlieular. 


fioUand 

objects that 
‘generar is 
superfluous 
as *parti- 
cluar^ is 
non- 
existent. 
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Holland’s 

argument. 


Orif.ifi'sin of 
Holland. 


If Juris- 

pnidonop is 
ont only a 
forinal hut 
also a 
materia] 
science of 
Jaw, then 
the term 
particular 
«y«mpru- 
deuce is 
harmless. 


from the observation of the law# of one country 
only; or (2) knowledge of the laws of a parti- 
cular people. But in the first case, it is the 
materials that are particular (being drawn, from 
one system) and not the science itself; for it is 
quite possible to construct a science of law 
from the examination of one system only. A 
science consists of generalisations. ‘*The 
wider the field of observation, the greater of 
course will be the chance of the principles of a 
science being rightly and completely enun- 
'ciated; but So far as they are scientific truths 
at all, they are always general and of universal 
application.” The science does not become 
particular because the generalisations are drawn 
from a limited source. In the second case, it 
is no Jurisprudence, for empirical knowledge 
of the rules of Law is no science at all. 

Holland criticised. Although empirical 
knowledge of the rules of one country is not a 
science, there is no reason why a systematised 
knowledge of such rules should not be called 
a science. We have already shown that pro- 
perly speaking Jurisprudence is ^ot only a 
formal but also a material science. It is desir- 
able to have a special term to designate the 
acquaintance with the law of particular people 
and this is what is called Particular Jurispru- 
dence. Of course, if we accept Holland’s defi- 
nition of Jurisprudence as a formal science, the- 
conclusion is irresistible that there can be no 
such thing as ‘Particular Jurisprudence,’ 

Is the Science divisible into Historical and 
Philosophical? Although according to Holland 
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the science of Junsprudence is divisible into as HoUsnd 

many branches as there are deoartments of law, 

. t , ,1. , . . tho division 

Civil and criminal, public ai d private, its dm- 

sion into Historical and Philosophical is as im- science into 

proper as its division into Particular and liistorical 

Ceneral.2 

Jurisprudence has close connections with 
History* ir as much as the facts forming the 
basis of juristic general sations are furnished by 


2 Su}niniid\ division ot .Inri'^priulcnct'. 

Jurisprudence 

- ‘-('itMife oj law 
nilo ul Ininian acUon). 


Civil 

C<*., ot 

law roro^nist'cl 
by th^.* JudioKiry 


International 

science of 
law <d the 
uiitioiis. 


Natural 
i.r , HI ic lice 
ol natural 
law luid justice 


Theoretical 

Kf., tcicnce of 
the til St [irim-ipl's. 


Practical 
science of 
the lilies ot law. 


Historical Systematic Critical 

i.f ., nf hne i.r.. ul law i.e., of law as 

U8 at has been. as it is. it oujjht to be. 

A^/i."~^'hus Salmond’s Civil Taiw roii^hlK' < orres]K>iuls 
to Hollaud’s Positive Law. (Note in this connt5f> 
turn the attempts of the tollow'crs of Auhtiii to 
siiow that his coii<‘eptioii of J^ositiie L^uw is 
wide enough to include ail rules which arc acted 
"’pon by courts of Law.) So only what Salmond 
would call Theoretical ('ivil Jurisprudence is 
according to Holland worth the nunie of the 
Science. 
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History. Jurisprudence need not enter into a 
consideration of these facts. As Professor 
Holland says *the task of Jurisprudence begm > 
when these facts begin to fall into an order 
other than the historical.' Similarly Junspru** 
dence is allied to Philosophy (Ethics and Meta- 
physics). Many of its arguments arc based on 
Ethics. But the Ethical doctrines are, never- 
theless, no province of jurisprudence. Thus, 
although Historical or Philosophical discussions 
may prevail in the one or the other workmen 
jurispruderce, the science cannot properly l/C 
divided into Historical or Philosophical. 
Criticism of Holland criticisedt As already pointed out 
Holland jf vve accept Holland *s standpoint, (viz,^ the 
formal character of the science) Jurisprudence 
cannot be div’ded into Historical and Philoeo- 
phical. But we have shown that Jurisprudence 
is not merely a formal science. There is no 
reason why systematised study of the explana- 
tion of legal development should not be con- 
sidered a part of the science of Law. Thus the 
division is not quite untenable, and it may be 
said that while Philosophical or • Analytical 
Jurisprudence is the formal science of the first 
principles of positive Law, Historical Jurispru- 
dence is the Historical development of Philoso- 
phical Jurisprudence. To examine any legal 
idea, sovereignty for example, is the function 
of the analytical jurist. To trace the history of 
that idea in relation to other ideas of the same 
Historical function of thg historical jurist. 

Jorlspra. Historicrl ilurisprudence and Lagar 
deace ^ History. Historicnl Jurisprudence, however^. 
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h <!ttf from legol kiitory^ wUck tratos die 
ki«totty of A law without reference to iu bearinfif 
upon the irest of the legal syatcm. “F*cf 
mcample^ an outKne of the law of wills from 
AngLo^-Saxon times to the present day would 1 e 
a branch of legal History. But a sketch of the 
power of dispoa ng of real and personal pro- 
perty by will* as Illustrating the change from 
“'status** to contract, would come under His- 
torkal Jurisprudence** (Wise and Winfield). 

is Jurisprudeffice a Progressive Scienoof 
According to Holland, Jurisprudence ’s a 
science of law as it is, and therefore it changes 
to keep pace with change in legal rules. “Its 
broader distinctions,” says he, “corresponding 
to deep seated humen cheracteristics will no 
doubt be permanent but, as time goes on, new 
distinctions must be constantly developed, with 
a view to the co-ordination of the ever increas- 
ing variety of legal phenomena ** He there- 
fore calls it a progressive science ^ 

The need ef a Science of Law. We have 
now finished our discussion of the nature of 
Jurisprudence. The question naturally arises — 
is there any^need of the science, the nature of 
which is such a bone of centention amongst 
juridicial thinkers ? The study of the science of 
law 18 not of mere academic importance but 
it has practical usefulness as well. 


distla^ 
gutshed 
from liSgal 
History. 


Is the 

hcienoo pro- 
gressive ? 


T:iolUind 

unswers 

“yes.’’ 


What is tlw 
of 

Tntisprii- 
(U'lxe as a 
s( I once? 


3 Mr. Buckland savs “The fart that principles 
of Law oha^nge. Professor Hollancl admit.s, hv calling 
Jurispr^idence a progrew^ive science. This adniiKsion 
VI someirhat startling. A writ^er on the Jurispru- 
deiice of a single nation might make it madibr 
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Whence 
dock the 
oamo Juris- 
prudence 
comeP 
From tlie 
Bomans 

The term 
originally 
meant only 
knowledge 
of law 


But for the exiatence of such a sctenco it 
would almost be impossible to master the legal 
rules which axe ever inci'eating owing to the 
growth of complexities of human relations. The 
difficulty is less where there are codes of law 
arranging the detailed rules under various 
categories. But an uncodified system can only 
be learnt by a student cf Jurisprudence, who 
knows the principles underlying the legal rules. 
Thus, Austin says, that a student of jurispru- 
dence can eas ly master any system of law.^ 

Whence does the name Jurisprudence cofiie? 

The science of Jurisrirudence as well as its 
name are of Romm c rigin 

At first the Remans had no idea of a science 
of law. Their language had several phrases 
signifying a knowledge of Law, e.g,, ‘Jurispru- 
dentia,* ‘Juric-scientia,* *Legum prudentia* etc. 
Thu.s the term ‘Jurisprudentia’ (juris, law and 
prudentia, knowledge) originally meant *a 
knowledge of Irw * L’ltimately when the 


< noiiuli uluu likolv to bo tho fate of a prin- 

tiplc foiiiMl in tho law of sav, the states which go 
#)n floiolopniiY (n) (lifforonl Th<^ probahilities 

are against its < (»iitiiin moo as a general principle. 
And the notion that some other general principle will 
arise to take its place appears to be rather an artiile 
of faith tlian a propoiston on ahich a science can be 
based 

6 Lan Quartorh Bovica 444. 

4 According to Austin there is no truth in the 
oommon saving that the study of the science of Jnris- 
])rudence tends to disqualifV the student for the 
practice of law or to inspire him with an aversion 
from the practice of it. 
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RotiCuiM coDioeive<} the idea of a dcience of The 
legal prtndplea, they called that science ‘Juris* 
prudentia' or ‘Jurisiwrudence* — an expression 
which originally meant nothing more than a legal 
knowledge of law. science . 

The evolution of Roman thought, culminat- 
ing in the recognition of a science of Law is they come 
worthy of ncte. At first the Roman conception an 

of legal knowledge was thoroughly practicaL ^ 

That it was so, is clear from Cicero*s descrip- scumuo? 
tion of a Jurisconsult, as a person well versed 
in t:unrent laws and usages and competent to 
give opinions on legal matters and directions to 
the clients in the conduct of suits. Later on, ^a^ing 
this practical conception wa« superseded by a attained to 
philosophical one. Thus even Cicero, in his 
later works mentions Jurisprudence amongst 
sciences which seek for ♦ruth. To the same 
effect is Ulplan's definition of Jurisprudence as 
the knowledge of things divine and human, the 
science, which teaches man to discern the just the> called 
from the unjust. Thus we find that in later ‘Juris- 
times knowledge of Law came to be considered 
by the Rotrwans as a branch of philosophy 
TTiey thus attained to the idea of a science of 
Law. 

Although the term Jurisprudence does not 
literally mean a science of law yet the Romans and not 
had to use it as they could not borrow any ‘•cipiice; 
name from Greek Philosophy for a science 
which originated with themselves. 

Nor have the modem nations considered Ore^k 
diemselves free to use a better substitute, babb ^ohiloiepliy 
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pMnciples cf juiitsmttiENoe; 


could b© 
borrowed, 
the w'lenc© 
beiiip; in- 
dij^chouB. 

But the 
term has 
also bocu 
improperly 
used. 

(1) i\ih to 
mean laa\ 


Benthain’s 
divi«iion of 
Jurispru- 
dence into 
expository 
and cen- 
Borial. 


tuated as they are to call theit; adenote t>y 
classical names Greek or Roman* 

^ Improper uses of the term. We thus see 
that the literal meaning of the tenn Jurispru*' 
dence had to be strained in order to make it 
applicable to a science of law. But the history 
of the use of the term does not end there. It 
has some improper uses : 

f I ) Thus sometimes It is vised in the sense of 
*Law/ in the expressions ‘Equity Juris- 

prudence’ (which means nothing more thanjbhe 
Law administered in Equity courts), ‘German 
jurisprudence/ ‘American Jurisprudence’ etc. 

Bentham has used the term in this sense. 
He therefore, d^’vidcs Jurisprudence® inito (1) 
Exposifortj, which explains Law as it is, and 
(2) Censorial, which deals with Law as it ought 
to be. Expositcry Jurisprudence is again sub- 
divided into (a) Authoritaiive, i,c,, emanating 
from the legislative authority and (b) Unautho 

'■> Bcuthani\ Division of Jurisprudence 
Jurisprudence 


Exposiiory 
(law as it is) 


Oeiiftorial 

(law as it ought to be) 


Authoritative Unauthoritativ© 

(text books on law) 

I 

I . - ^ 

Local Universal 

(with reference to law (without reference to law of 
of a particular country) any particular country) 
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^ tesd-books <m kvr. 
Uiittiidltoritad jirntprudence t« fuctker. elllitr 
<!ii^ Local or (y) Unoreraal. It is Local, when 
te!it;t>books lure written widi reference to the law 
^of any particular country. It is universal, when 
die text books are not written with such refer- 
ence. &it according to Holland, this division 
and sub-div.sion is v/rong. as ^jurisprudence/ 
should not be used to mean law, and what 
Bentham calls Unauthoritat've Universal Juris- 
prudence should alone be called jurisprudence. 

^2) The term jurisprudence is also impro- (2) To 
perly used to denote a current view oi the Law. 
e.g., the Frenc h use of such phrases as 'juris- 
prudence conatante/ 'jurisprudence des arrets 
de la cour de cassation/® 

(3) The third improper use of the term 
occurs in connection with such expression as 
^Medical jurisprudence*, which means those 
medfcal truths, a knowledge of which is im- 
portant in legal proceedings. Thus works on 
ao-called Medical jurisprudence contain infor- 
mation which might be useful to lawyers in 
cases of poison' ng etc. Similarly we have got 
the expression ’Architectural Jurisprudence/ 

Builders jurisprudence ” ‘Vet rinary jurispru- 
dence’ etc. These have nothing to do with 
Law and hence the use of the term jurispru- 
dence in their connection is highly improper. 


< But Professor Gray does not object to this use 
of the terni. ^Nature and Sources of Latr’ p. 129. 
2 . 



Relation 
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llolatioi) 
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Relation of Juriefutiileiiee to etliiBr setoMNMi 

0) To Ethics. The place of Jt^mprudenee in 
a classification of the acieixces tvill be consider* 
ed in the next chapter Jurisprudence is a 
social science^ and is closely related to some of 
the other social sciences. Thus, for instance, 
in its critical side, it is related to Ethics. Analy.* 
tical Jurisprudence, of course, is directly con*' 
cemed only with laws as they are. But if we 
take jurisprudence in a wide sense, we may say 
that critical Jurisprudence is closely related to 
Ethcs, for the former is helped by the lattei;jto 
distinguish good from bad. Every system of 
law, espec'ally on its penal side, is an instance 
cf applied morals. Criminal legislation of a 
country, for instance, embodies its public 
standard of right and wrong. 

(2) To Politics, 'Jurisprudence is a branch 
of the formal science of Politics. The latter 
considers the causes, purposes, limits and 
methods of the influence of Government on 
human conduct. Being a formal science, it 
does not answer such questions as (a) what is 

7 Juisprudenoe,” says Professor nograd off, 
** is a branch of the social sciences.’^ (Common Sense 
in law). Man is a social animal. Social intercourse 
to him is a dictate of nature, for he cannot satisfy 
his wants as an isolated individual. To make peace- 
ful wsocial intercourse possible, some kind of regularity 
should be introduced in it. Rules of conduct ahoald 
intervene to settle the normal behaviour of man in 
society. Laws which are the subject-matter of Juris- 
prudence are a kind of these rules of conduct which 
ensure social order and intercourse. Hence Jnrisprn- 
deuce is one of the social sciences. 
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VM «l li Parlr«ment; and (^) wluit kw» 
dbouldi PadwiaKnt m«ke: for these are to|»cs 
of a material science. Jurisprudence antwera 
the queatipiv by what instrument does Govern- 
ment exert im influence? The methods of 
Government influence are the subject-matter of 
PoUrics and these methods being everywh^e 
the same, the enforcement of general rules 
of conduct known as positive laws, Jiirispru- 
dence is to be considered as a branch of 
Politics. 



CHAPTER II 


mrnt is 
IftWP 


Differenoe 
I VetwMB 
! Uw* aod 
* Hha Jaw,’ 


Positive LaWi 

Juriaprudence has been defined as the formal 
science of Positive Law. Our object in the 
present chapter is to form a clear conception 
of Positive Law To do so. we must differen- 
tiate it from other kinds of Law and indicate 
its limits clearly. * 

LaWa First of all what is Law? BenJ^haip 
says “Law or the law^ taken indefinitely is an 
abstract or collective term, which when it means 
anything, can mean neither more nor less than 
the sum-total of a number of individual laws, 
taken together “ If law means a number of 
individual laws, the question arises, what are 
these individual laws? 

Bentham and Austin would hold that the in- 
dividual laws are but the commands of the 
state. But the question is nc free from diffi- 
culty. 

Indeed the term law is used in a variety of 
senses and although it is free from the ambi<2ruity 
which attaches to its Latin, German and French 

1 Viflmncf^ between ‘ A Law^ and *The LawJ* 
Profe^gr Jjrra5«r suggests that 'A Law* ordinarily means 
a statute passed hy the legislature of a stat-e. *The 
Law* means the whole system of rules applied by the 
courts. Thus Prof, G^ay seems to object to Bes^ 
tham’s definition of ' The Law/ 
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equivalfinlt (Ju»» Redbl: and Droit)» eidk oi 
wliicli not onily means law bet also light and 
justice, the term is suggestive of numerous attaching ta 
meanings* We shall consider these meanings its Soraiga 
in the subsequent paragraphs. aquivslsnts* 

A. Law in general : A Rule of Action. 

WMt est sensOi In its widest sense, the i^tts widest 
term law means a rule of action, f.e., “any Bense Law 
standard or pattern to which actions should means a 
conform/* TTiese actions may be either of (I) 
nature or of (2) rational beings. The actions of 
nature are nothing but the regularities of 
natural operation — the order of the universe — 
v^hich give rise to physical or natural Jaws; e.g., 
taws of gravitation, laws of chemical combina- the universe 
tion etc. These laws are called Laws by —Laws by 
Metaphor and are outside the scope of juris- “®taphor; 
prudence In Jurisprudence the term *law* 
i means a rule of human action. But we shall 
see later on that all rules of human action are Law 
^ not Juristic (Positive) laws To know which of proper, i.e,, 
the rules l>f human action arc jviristic laws, we a rule of 
shall have to classify those rules This will be human 
done in. the next sectioni (Section B). 

History of the various uses of the term. Hi'stoiy of 
Let us in the meantime enquire, how law which ^he ong^at 
properly means a rule of human action, meta- 
phorically came to signify the unifomiity of meaningi. 
nature. 

The use of the term in the metaphorical Original 
sense is derived from the idea of law as a com** idea : 
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mand. The earliest laws were the commands 
reg^^tieft shepherd to his flock and ol a pater- 

thoaght to feinilias to his dependants. Observing the re- 
lie due to gularities of physical phenomena, man is led 
Clod’s com- to supose, that just as the regularities in the 
actions of his own flock and family are due to 
his own commands, so the order in physical 
phenomena is due to the commands of an un- 
seen being (God).^ 


The oonfu- 
sion of ideas 
due to 
whstp 


This confusion of ideas was due to the fact 
that the ancients were not accustomed to con- 
sider the different sciences separately. They 
studied the world, with its varied phenomena, 
as a whole. 


Separation of the sciences: physical and 
practicah But in course of time the entire 
study of the world came to be broken up into 


2 [jfjL Afternu The primary source of this con- 
The con- <»epti(Mi is to be found in the Hebrew scriptures and 

ception of the secondary and iminediate source in the scholas,ti” 

f'O* (►jsm of tht^ Middle A^es. * ♦ ♦ Tlio Bible confitaut- 

Aeterna. ly speaks of the Diety as governing the universe, 

animate and inanimate, just as a rulef governs a 
society of man. ♦ ♦ ♦ This Lex Aetorna, according 
to St Thomas Aquinas, is the ordinan'-e of the 
Its two divine wisdom, by which all things in heaven and 

divisions. <>®rth are governed. * ♦ * This Lej: Aetema was 

divided by the schoolmen into two parts . One of 
these was that which governed the actions of men. 
• • • The other i.s that which governs the actions of 
all other created things. • • • The modern use of 
The mod- the term law in the sense of physical or natural law, 

''em idea of to indicate the uniformities of nature, is directly 

physical derived from ths scholastic theory of the Lex A^tema; 

law but the theological conception of divine legidation 
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piroUemd imd hence aroee a ^divi^ion 
of the sciences. The first division was between 
the (I) Theoretical and the (2) Practical sciences* 
The former deal with external nature, and in 
them, laws (physical or natural laws) arc ob- 
served to be the regularities of physical pheno- 
mena, due to forces of nature or God's will. 
The latter are concerned with human actions 
and in them laws are rules of human action. 

B. Law : A Rule of Human Action, 

^Common characteristics of all rules of 
human action. In order to get at positive law, 
wh'ch is one kind of rules of human action, we 
shall have to carry further our division of the 
sciences. But before we do this (in the next 
paragraph), let us observe that rules of human 
action — which are of various varieties (e.g., 
laws of etiquette, laws of honour, laws of 
morality, positive laws etc..) — ^have some 
characteristics in common. 

Thus (I) they all are or may be expressed as 
distinct pmpositions addressed to the will of a 
rational being; (2) they are those propositions 
that are commands (not those that are coun- 
sels); (3) they are accompanied by a sanction. 
i.e,, an intimation, expre.58 or implied, that an 
evil would follow their non-obaervance; (4) 
lastly they are general commands, prdscrib- 


on whch is was orignally based is now eliminated or 
disregarded. Salmond, Jurisprudence, pp. ,40 — 42. 


The oon* 
fusida dis- 
appears 
wi^ the 
division of 
sciences, 
tSeienoee 
divided 
into: 

(X) Theore- 
tical. 

(2> Practi- 
cal, 


Tlie 

<*ominon 
( haracter- 
1 sties of the 
various 
rules of 
human 
artion : 


(1) Distinct 
proposi- 
tions. 

^2) Com- 
mands. 

(3) With a 
sanction. 


is derived 
from this 
oonoeptioa^ 
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(4) A geae^ 
ral com* 
maud. 


Division 
of the scien* 
oes oontinn** 
ed. 

Praotioal 
sciences 
divided into 

(a) Ethics. 

(b) Nomo- 
loffT. 


Different 
views as to 
the mean- 
ing of the 
generality 
of com- 
mands. 


ing a cpuiM of ad&on? aa op|90fte4 to apodal 
commancla whidb eiyoin only a particular 

Artina. 

Further division of soienoos. We have 

already divided the sciences into (I) physical 
and (2) practical The practical sciences may 
be subdivided into (a) Ethics and (b) Nomology. 
Ethics is the science which deals with the 
human will, irrespective of outward manifested 
tiona in acts Nomology (as Holland calls it) is 
the science which deals with the states ^of 
human will, only as manifested in action. Thus 
Ethics looks to the conformity of human will to 
a standard, whereas Nomology considers 
whether human actiona conform to a type 

3 J)iffn( nt vuH'f fht (jenntility of a (omftumd 
The above is Austin s view of the generality of a 
toniTnaiul Austin sa>s that according to Blackstone^ 
a tominand would be general if it w«is addies^d to a 
(lass ol persons (even if it enjoined a particular act 
or forbearance) Professor Clarke shows (Practical 
Jtinspiudenco p 112) that Austin ha', misunder- 
stood lilac kstone According to him Blackstone 

would call a command general it it meant a standing 
order as distinguished fiom an oirasiniial one 
Esniein (French Jurist) also propoM3« tho test of 
perpetuity Maine (Earl\ History ot Tnst , p 392) 
would combine both the tests, / e prescribing a 
course of action and being addressed to a class of 
persons Amos (Science erf Jurisprudence, p. 74) 
discards both the tests os useless and misleading. 
“The most apparentl'i isolated decree” saya he, “ if 
imperative and peremptory, is addressed to all the 
members of the Executive needed to carry it int# 
effect, and to all persons in the community capable 
of interfering with its being carried into effect.'^ 
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IlMMrfonr WlHlfirMi^ Nomology may tie Nomdomr 
Mixlimiecl into (I) a tcience ef tke rules et>* 
forced by an indeterminate authority and (2) a 
science of the rules enforced by a determinate 
amhority^ 


I. Rttlis set by indeterminate authority, l- 

There are certain rules of humcm actions which 
are neither tmi>osed» nor is their infraction i^uthority. 
punished, by any determinate authority. These 
are not juristic laws. Their observance is fol- 
lowed by social good will, and disobedience by 
ridicule, hatred or censure. They axe of 
various sorts. Chief of them are the rules of 
fashion or etiquette, rules of honour and rules 
of morality. TTie rules of fashion or etiquette 
and rules of honour are merely conventional Bzsmples. 
and arise to suit the peculiar temperament of 
particular soc'eties. 


Moral RuiOS. By far the most important of Moral 
the rules enforced by no determinate authority '• 
are the rules of morality. These rules are not 
of state crestion but rest upon public sentiment, them. 
They are universal, being principles of right Their 
and wrong discoverable by an innate faculty. »^ture. 
They have grown, as Professor Holland re- 
marks, partly under the influence of religion. 


partly out of speculative theories and partly out 
of the necessities of existence. 


Their 

origin. 


The sanction of moral laws. Although the 
moral rules are not enforced by any determi- 
nate authority^ they are not without a sanction 
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(gee p. Zyf t\e., no man cuscapeg censure or 
like who offends against them. 


Law of 
nature and 
law of na- 
tions are 
varieties of 
moral laws. 

XI Hulec 
sot by 
determi- 
nate au- 
thority 

(a) Bv de- 
tenu in ato 
divine 
authority 

(b) BV 
doternii- 
natc human 
authority 


Law of nature and law of nations. The 
most important kind of moral rules is the law 
of naure, of which, the law of nations may be 
said to be an off-shoot. For a detailed treat- 
ment of the Law of Nature, see Appendix A. 

T" 

II Rules Set by determinate autbonty 
divided. Divine and Human Laws. The 

second branch into which nomology may be 
d vided, i.e , the rules emanating from a deler^ 
minate authority are either (a) rules emanating 
from a determinate divine authority or (h) rules 
enforced by a determinate human authority 

(a) Laws of God. The rules enforced by the 
divine authority, either directly through Revela- 
tion (e g , the Vedas) or indirectly through the 
human faculty called conscience,® may be des- 
cribed as Laws of God TTic violations of 


(a) oi these laws are sins and are punished with 

divine displeasxire, the nature of which varies 
according to different religious systems. The 
science which treats of these laws is Theology 
and with them Junsprudence has nothing to do. 


4 Aotardnip; to Tlioma^iUis, as Holland points out, 
moral la\is are mthout a compulsion They thus 
(lifler from posjtne laws We can agree with 
Thoinasiub if he means bv compulsion, state compul- 
sion only For we have seen above that moral rules 
are not without a sanction. 

5 According to the Emotional Intuition Theory, 
See Clarke— Practical .TurisprudeUoe, p. 119. 
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Lmoa t)f God compmed tf>Hh PoaHioe Lceum, 
Laws of God are Bimil€tr to Positive Laws in a« 
muck as (I) the formen have got a determinate 
source, and (2) as a sanction, divine dis^ 
pleasure, attaches to them. They also differ, 
for (I) whereas the Laws of God have a (deter- 
minate} divine source, human laws are set by 
determinate human authority and (2) as the 
sanction that attaches to human laws refers only 
to temporal reward or punishment. 

(b) Hlimatl Laws>^ The second class of 
ml£s enforced by determnate authority, l e., 
rules set by human authority, may be sub- 
divided into (I) rules set by human authority, 

6 Acstin’s Classification of Laws. Austin clas- 
sifies laws as (t) Laws of God; (ii) Positive moral 
Tules, which are either (a) l^aws Proper or (h) I^aws 
Improper; (iti) Laws Metaphorical; (n>) Positive 
Laws. (0 Lavis of God arc iif)t the siibjeci -matter of 
Jurisprudence, (li) Positive moral iiiles which aro 
(a) liuws proper are imjierative rules set by men to 
men hut not hy men as political 8n|>eriors nor by 
private persons in pursuance of legal right. They 
are (1) either set by men living m a state of nature, 
or (2) set 1^ sovereigns but not as political sujieriors, 
r.g., a victorious state exacting war indemnity or (8) 
by private persons but not in pursuance of legal 
rights, e.g,, a club to its members. These rules im 
laws proper because they aro a siiecics of commands. 
They are positive because they nre of human origin 
but they are not pasitive laws because thev are not 
set by sovereign to its subjects. Positive moral rules 
(5) which are laws improper, are imposed hv general 
opinion, f.g,, laws of fashion, etc. They are not 
commands. Laws by metaphor are T/aws of 

Katnure, etc^ (iv) Positive Laws are general oom-^ 
mands by a political superior to a political 
inferior. 


Laws of 
Ood oom- 
pared with 
positive 
laws: 

SimOarity. 


DMeronoe. 


(b) Human 
Laws sub- 
divided : 
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(1) m hy 
no i07e* 
reign poll* 
tical au* 
thority. 

(2) Set by 
sororeign 
{politick ati- 
tshority. 

Which are 

poHitiye 

Laws. 

The divi- 
sions in a 
tabular 
form. 


not having sovereign political aigiCi^oritjr^ 
commands of the father to his son4 and (i)Tiilea 
set by human authority, being also the aoveis 
eign political authority. 


C. Positive Law. 

The last ment’oned rules, that is, those set 
by sovereign political authority ^re known as 
Positive Laws 


The foregoing divisions and sub-divisions 
may be arranged in a tabular form 

Luav (aiiv rule) 


Law as order of the um- 
vorse Laws by meta- 
phor (in iheorolKul 

s( leiires) 

Doahug with internal 
will, the science of 
Ethics 


Enforced by indetermin- 
ate aiithoiitv 
(iiuws of morality etc ) 

Determinate authority 
beinc; Divine 
(Theology ) 

Possessing no Political 
authority. 


Law as rule of huiasil 

action 

(in practical sciences). 

1 

Dealing with will as 
manifested in acts: 
the science of 
Xoniology. 


Enf 01 i ed^ by detormin- 
ate authojity. 

Determinate authority 
being human. 


Possessing sovereign 
political authority. 
(Positive Law,) 


For Austin’s anatrris, see page 30. 
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RefemiiBtodiefo». ^ J»»** 
toing tab]«, we find, that Po«t»ve Law w (t) a 
nde; 0 it is a nile of hiiinan actioi^: (3) it is a 
Upeneral rule: (4) it relates to estemal sets; (5) it ansl;ssd« 
is set by a determinate autbority; (6) that 
authority is human, (7) that authority is also the 
sovereign political authority. . 

Combining all these elements of the defini- ral VajIs^ST 
tion^ we may shortly define Positive Law as "a |wt©riiar 
general rule of external human action enforced motion 
hy a severetgn political authority** (Holland)^ ©aforoed 
h IS caILd positive law because it is positum reig^ 

or established in the community bv human *5^^ 
.1 • ft ritv. Why 

authority ® is it osttsd 

Laws by metaphor. The rules which govern p 

the inanimate action, i e , the regularities hy 

observable in nature (wh’ch are the subject- motaphor 

matter of the Physical Science ) are Laws by 

metaphor only 

Laws by Analogy* Those rules of human Laws by 
action which are not positive laws, that is to analogy. 


7 For crit 101*^1 is soo Chap TIT 
BOiiguiof th(* term Fo'-itive La\i Tlio term 
Civil Ldii\ thsugU onre m <oinmon use to indicate the Origin of 
law of the land, has l>ec»n partly superseded in recent ^he term 
timc'j hK the inii»jopci substitute Positive Law ositive 
-Tv? po^itn um w is i title invented hy mediaeval ^roin the 
jurists to denote law made or established (posituin) ^tuitrost 
hy human author) tv as opposed to the Juris natvrale between 
which was uncreated and immutable Tt is from this jus-positi- 
contrast that the teini deiived all its poinV and wd 
significance It is not permissible, therefore, to con- natu^ 
Positive Law to the Ian of the land AU is poBi- *‘^ 1 ®* 
tiva which is not natural. International and Canon 
Law for example^ are kinds of Jns^posthvum no lesg 
tiiaa the Civil Law itself. Salmond 
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Austin’s 

division 

Law. 


«ay, which are either «et by indetentuiMtte 
authority w being set by determinate authorityv 
do not emanate from the sovereign political 
authority are called Laws by analogy. 

Analysis of Law : Holland and Atisiin. The 
conception of Positive Law^ and the analysis of 
law mentioned in this Chapter are those given 
by Professor Holland who is a follower of the 
analytical or the English School of Jurispru- 
dence, the greatest representative of which is 
John Austin. So far as the analysis of law is 
concerned, there is a little difference between 
Austin and Holland. 

We have already given Holland's analysis. 
Austin's division may be represented by the 
following table : — 

Law IP 
I 


SigniPvirig a wish 
whirh IS 


A ooniniaiid 

Wllicjl IIIMV lx* 


General wjiicli may be 


Human and 


Set by a sovereign ; 
PoHtive Lmi\ 


Signifviiig regularity: 
J.aws Sfetuphorical. 


Not a command 
Positive floral Kules, 
w'liiHh^ arc; Improper. 

liarticulsr: 


Divine : 

Not set by a sovereign—^ 
Positive Moral Rules 
which are Laws proper. 


9 The theory of law and sovereignty given hy 
Austin was derived from his great prec&cessors. 
Hobbes and Jeremy Bentham. The reception of tha 
idea of sovereignty in England must he chiefly attri- 
buted to the writings of Hobbes but it was the great 
Fretmh publicist Bodin by whom it was origiuated. 

W Wise and Winfield, p. 16. 



CHAPTER HI 

The Various Theories of Law. 

Four theories of Law, Besides Austin’s Four thee* 
theory, there are three other theories of the ties of law^ 
nature of Law. Let us notice each of these 
four in detail : — 


I. Austin’s theory. According to Austin* 1 . Austin-^ 
lavf 18 made up of the commands of the ian theory;] 
sovereign. But what is a command ? haw is a 

command. 

Command analysed, A command involves 
(a) a wish or desire conceived by one rational 
being that another rational being shall do or 
forbear, (b) an evil to proceed from the former 
and to be incurred by the latter in case of non- 
compliance with the w sh, and (c) an expression 
of the wish by word or other signs. 

Austin criticisod. But the idea that law is 
B command, imposing an obligation and being tSJS. 
accompaniefl by a sanction, has met with a 
good deal of criticisms. They are as follows : 

(0 All laws are not expressible as commands, .. 

Mr. Frederic Harrison* argues that some Laws (JririSSr— 
which are admittedly proper subjects for Juris- .{I lav. 
prudence can be made to exhibit the chaiac- coamaads 
twiitiC' of command, obligation and sanction**^ stats, 
only hy a very roundabout process. Such are 


* Fsrtnightiy Iteview, 1878, p. 684. 


. e.g. (•) 
Baabling 
statiiiea 


(b) Law 
conferring 
franc hises 

(0) Kules^ 
interpre- 
tation and 
procedure, 
(d) Expla- 
natory (e) 
Repealing 
laws (f) 
Laws of Im- 
perl < t obli- 
gation 
Answers 

to the 
criticism 

(1) Austin’s 
answer. 

They are 
exceptions 


(2) Hol- 
land’s an- 
swer. 


Brown’s 

%^Dhwer 
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{a) EnaUtng etattites; Tkene merely 
certain acts, e.g., an act alle1^r3ylg tke forma- 
tion of new parishes. No one is compelled to 
do any thing under them. How then are they 
commands } 

(h) Laws conferring franchises; e-g,, certain 
persons are allowed to sit on juries; where is 
the command here? 

(c) Rules of interpretat'cwi and procedure; 
(J} Explanatory (e) and Repealing Laws (/) as 
also Laws of Imperfect Obligation. 

-dnsuicrs to thts critictsm. To the criticilan, 
that some Laws cannot be expressed as com- 
m 2 inds, .some answers have been made; they 
are the following * — 

(1) Austin Austin admits that the charac- 
teristics of command, obligation and samction 
cannot be found m Explanatory Laws^ Repeal- 
ing Laws and Laws of Imperfect obligation. 
He, however, considers these cases as excep- 
tions to th^^ general rule. 

(2) Professor Holland Holland say* ‘"Such 
cases will cease to be anomalous if we recog- 
nise that every law is a proposition announcing 
the will of the state and implying, if not ex- 
press* ng, that the state will give effect cmly to 
acts which are in accordance with its will, so 
announced, while it will punish or at least visit 
with nullity, any acts of a contrary character/*^ 

(3) Professor Jethro Brown. Professor Brown 
says that although such laws, comid^ed in 

1 Holland thus modifies the Austinian theory^ 
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isolaticNbi, may not be espremible aa oommanc^s* 
yet il they are read along ivitk the whole ayatem 
it is obvious that they are not exceptions to the 
general rule. Thus a repealing statute is but 
a detached part of a whole» along with which 
it must be read, if its true character is to be 
determined. When a statute prohibits gamb- 
ling, and a subsequent one repeals it, by reaj 
ing the two together we arrive at the result not 
of a law not exloressible as command, but of 
the non-existence of law. 

,,(4) It has also been suggested by some, in (^) 'l^bs 
defence of Austin’s position, that such laws 
may be interpreted as commands to the judge 
or other officer of the sovereign who is to give 
effect to them. But according to Mr. Harrison, 
this argument supports Austin only in a round- 
about way, /•• 

(a) Command is not the essence of Law. 

The second criticism is that even in laws ex- Oominand 
pressible as commands, command is not the is not tho 
essence. For, the general object of law is not of 

to impose duties but to confer rights in the in- 
terest of common good. 

But to this it may be replied that rights are 
useless without duties, which imply state-corn- olsm; 
mands. us©- 

(m) The source of the command is not the 
ruler but the state. ‘*In regarding laws as the 
commands of the sovereign to the subjects, 

Austin gave coiintenance to the inference that third criti- 
law is the arbitrary creation of the ruler.’* But cisxn : It is 
this, according to the Neo-Austinian^ school, is 
^ ^ 2 As Prof. Jethro Brown would called it. . 


3 
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v mftnd of the 
i ruler hut of 
the state. 

(iv) The 

philological 

criticism. 


(iv) The 
fifth criti- 
cism : The 
exclusion of 
Inter- 
national law 
is a draw- 
back. 

Maine’s 

oritlcisms. 

(vi) The 
sixth criti- 
cism : Aus- 
ton’s idea, 
is 

an abstrac- 
tion, for: 
(a) The 
idea of 
force is 

t iven pre- 
ominanee. 
<b) Law of 
the past is 
Ignored. 


a mistake. A law according to them, ts a com- 
mand not of the ruler* but of the state embrao 
ing both the ruler and the ruled. ^ 

{iv) Auaiina definition ia inconsistent with 
its derivation. This is Professor Qarke*s view, 
and may be called the philological criticism. 
Professor Qarke has shown that the prevading 
idea in the early terms for law is not so much 
what is commanded as what is fitting, orderly 
or regular. Law is not what the sovereign 
enacts, but what the subjects observe. 

(v) International Law is no law according^ to 
Austin. Austin.*s definition of law, it has been 
argued, is defective as ^t leaves out of account 
the entire body of rules known as International 
Law, which is relegated to the domain of Posi- 
tive Morality. See also Appendix A at the end 
of the book, 

{The next few criticisms arc by Sir Henry 
Sumner Maine.) 

{at) Austin's conception of law is an abstrac-' 
tion. (Maine). For (a) while considering law 
as it’ is, Austin lays undue stress upon the idea 
of force, abstracting or eliminating ^11 the other 
ideas involved in it, and again (fc) Austin does 
not take into consideration law as it has been 
in the past. 

With regard to (a) it may be said, that 
although law depends upon the force of the 
state yet a definition of law, in order to Be 
accurate and comprehensive, should incliide all 

3 But see Prof. Viuogradoff, Common Sense in 
Law, p, 37. 
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dbe ideas involved in the conception. (t) 

that it is a commajnd (force)* (2) that it is a unity, 
(3) that it is a growth and (4) that it is a growth 
directed by conscious foresight.^) 

Widi regard to (h) Maine observes that 
Austin did not take into account the historical 
past of law as it is and his conception of law 
is difficult to be realised in socities of antiquity. 

But to this it may be replied that it was scien- 
tific accuracy and not alKcomprehensiveness 
which was Austin's aim The law as he found 
it*to be. was the subject-matter of his science 
It may be that the ape was the physiological 
predecessor of man. but a definition of man 
need not be so wide as to include a creature 
with a tail It is enough if we say that he isi a 
rational animal So, likewise, in defining law, 
Austin took it as he found it to be, and did not 
think it worth hif> while to give a definition in- 
cluding its historical past. And it cannot be 
denied that his definition is applicable to law in 
a fully formed state. 

(i;ii) Many rul\is oj conduct which are en- 
forced lik^ laws do not proceed from the sover- 
eign.^ (Maine’s criticism). Thus Maine says 
that Austin’s view does not apply easily to 

4 That Law la an organism is suggested by Iher- 

iug. 

See Korkunov, The Theory of Law (Translated by 
Hastings,) p. 52. 

5 This objection is different from objection (i), 
where the law is alleged to be not imperative in form, 
whereas, the present objection means that law does 
not proceed from the sovereign authority at all. 
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(ft) Cns- 
toms and 
(b) English 
common 
law. 

(a) Cus- 
toms. 


Austin’s 
reply to 
this. 


How 

Holland 

supports 

Austin. 


(b) Com- 
mon law. 

Maino 
imputes to 
Austin the 
mascim, ‘the 
sovereign 


cufttomary law in general and English Comaxcin 
law in particular. 

According to him the village customs of the 
Punjab were laws, because they were cviatoms 
and not because they were commanded by 
Ranjit Singh, who never thought of the task of 
laying down law for his subjocts, as his proper 
fuiK-tion. 

To* this Austin would reply that the customs 
are moral rules, so long as they are not acted 
upon by Judges, who have got a delegated 
authority from the sovereign to issue commands. 

Professor Holland sup rts Austin and in 
reply to Maine's criticism says that so far as the 
relation of an oriental tax-gathering state (e.g., 
the Punjab under Ranjit -Singh) to the village 
customs of its subjects is concerned, it may be 
said that disobedience to the village custom was 
either acquiesced in or forcibly repressed by 
the local authority. If it was acquiesced in, 
then the custom was no law at all. If it was 
repressed, then the local force repressing it was 
in the last resort, supported by the strength of 
the whole state. Thus the humblest custom 
may be regarded as a law enforced by the 
sovereign authority. 

Again as regards Common Law, which con- 
sists of the decisions which the judges give 
according to their own view of what is right, it 
may be asked — ^how can they be described as 
commands? In Maine's opinion Austin's 
reply would be, 'that the sovereign commandft 
what he permits.’ Maine would impute thift 
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aMwer to Austin even in the case of customary 
law mentioned in die previous paragrapK. 


eommanda 


permits.* 


Sir WiHiam Markby points out that Maine ^ , , I 
does not correctly represent Austin in imputing 
to him the maxim^ ‘what the( sovereign permits Aostin’s 
he commands.* According to him what Austin moaning is 
does say is that whatever is permitted to a Judge diSorent^ 
to order, and is enforced by the sovereign 
authority when it is ordered, is commanded by 
the sovereign. 


But even if Maine’s criticism be modified as Bat even 
suggested by Markby, the difficulty as to Judge- socepting 
made law is not over For it is not true uni- 
versally that any rule which the sovereign per- 
mits a judge to lay down, is commanded by the theory is 
sovereign, because the judge may be expressly not free 
forbidden (as under the French Civil Code) to 
lay down such a rule at all. 

11. The German Theory. The Second 
Theory of the nature of law is that “the courts, thooiy: 
in deciding cases, are, in truth, applying what: Law exists 
has previously existed in the common conscious- 
nes® of the people ** Savingny is the ablest 
expounder of this theory “TTie foundation 
of the Law” says he “has its existence, its 
reality in the common consciousness of the 
people. This existence is invisible. How can Savigpy. 
we become acquainted with it? We become 
acquainted with at as it mwifests itself in ekter- 
nal acts, as it appears in practice, manners and 
custom. Thus custom is the sign of positive 
law, not its foundation/* 



The theory 
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Savigny’s 
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A rejoinder 
to Sarigny. 


iWKy then 
Jurists 

differ? 

III. The 
third 
theory : 
Oourts are 
the dis- 
coverers of 
law. 
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The German Theory Criticised, Savigny ts 
confronted by a difficulty of the same kind ac 
stood in the way of Austin. The great btdk ol 
law is unknown to the people. How* can it hp 
regarded as the product of their consciousness? 

Savigny's reply. Savigny meets this diffi- 
culty by saying that the bulk of law was ori- 
ginally known to the collected people* but 
owing to the developments of society, its details 
can no longer be mastered by the people in 
genersd. Thus a separate class of leg 2 J experts 
has grown and law which formerly existed in 
the common consciousness of the people in 
general, continues now to live in the special 
consciousness of this class. 

But it may be mentioned as a rejoinder to 
Savigny, that the jurists in whose consciousness 
law is said to exist, do not necessarily set forth 
the opinions of the people Thus when two 
jurists give different opinions on a particular 
question, do they both declare the opinions of 
the people? If they do not, then which of 
them is correct and on what principle ? 

111. The Third Theory of the nature of law 
is that the judges are the discoverers, thou^ 
not the creators, of law. *‘TTie law, indeed is 
identical with the rules laid down by the judges* 
because they are law, and they are not law 
because they are laid down by the judges.” 

The theory criticised. The theory is open to 
the objection that is is absurd to suppose that a 
law which is now laid down by the courts has 
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iiec^ existing from remote times, wtien die lip eritl- 
^luiitioci of the society <iid not demencl suck 
a law. Thus in Indlia. those who believe that 
idolatry is of later growth, may ask — ^what was 
the law as to the gift of property to a non-exis^ 
tent idol at the time of Maharaja Harischandra > 

To answer, that although the law was then not 
discovered, it existed and was what is now 
declared to be so, is absurd, because the 
society had then no occasion for it. The situa- 
tion becomes more difficult when we remember 
tl^t the decisions of the court often change. 

Thus, for instance, before the decision of the 
FtJl Bench of the Calcutta High Court, it was 
often ruled^ that a gift to a non-existent idol is 
invalid. According to the theory under criti- 
cism, this was the pre-existent law that was dis- 
covered. But what becomes of it when the 
Tull Bench decides^ otherwise; it cannot be said 
that the former judges made a wrong discovery. 

Tor discovery could not be made of a thing, 
which had no existence. 

IV. The Fourth Theory ; The last theory 
of law is fhat it is composed of the rules which 
the courts, that is the judicial organs of the state, fourth 
lay down for the determination of legal rights • 

and duties.® This is Professor Gray’s view and . 

he says that the * 'difference in this matter bet- 
ween contending schools of Jurisprudence down. 

« I. L. R. 25 Cal. p. 404. 7 10 C. L. J. p. ^35. 

B S^lmond sa^s “The law consists of the rules 
-recognised and acted on in Courts of Justice.” It 
48 submitted that this is rather a description of law. 
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arises largely frwi not distingutsKing betweeib 
the law and the sources of law/* 

Conclusion. We have now stated the differ-** 
ent theories that are current about the nature 
of law. It has already been observed that the 
analytical method of enquiry is followed in this 
treatise and that we have adopted Professor 
Holland's definition of law as a general rule of 
external human action enforced by a sovereign 
political authority. As an explanation of the 
reason for our doing so» it may be mentioned 
that inspite of the the numerous criticisms, the 
Austinian theory of law (of which Holland's 
theoxy is a modification) is not positively erro- 
neous but is only inadequate. Nevertheless 
owing to its sufficiency so far as present law is 
concerned, it is now well established, at least in 
England, as the true conception of law. 



CHAPTER IV 

Sovereignty. 


Positive Law has been defined aa a general 
rule of external human action enforced by a 
sovereign political authority. But what is a 
sovereign political authority? In other words 
where does supreme mastery or sovereignty 
reside ? 

* De Jure and De Fact sovereignty:^ The 
term sovereignty is used in two senses — ^legal 
{De Jure) supremacy and pract'cal (De Facto) 
mastery. 

Legal sovereignty differs from Practical 
SOVOfOigntya (a) Legal sovereignty exists in the 
sphere of law. It belongs to him who can de- sovereignty 
mand obedience as of right. Practical sover- and practi- 
eignty exists in the sphere of fact. It is the 
power which receives and can by the strong **®^*^^y* 
arm enforce obedience (b) Legal sovereign 
of a state is ascertained by determining the per- 
son (or body) to whom the law assigns in the 
last resort the right of issuing general rules or 
si>ecial orders or of doing acts without incurring 
liability therefor. Practical sovereign is ascer- 
tained by determining the person (or body) 
whose will in the last resort prevails or is likely 
to prevail, (c) Legal sovereignty is divisible but 
practical sovereignty is indivisible, (df) Legal 
sovereignty is formal and not material, that is, 

1 See Bryoe — Essays in Histery and Politics. 
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SoTereignty 

^defined. 


AuBtinian 
conception 
of sove- 
reignty. 


State de- 
fined. 


it does not depend on the obedience adtually 
renderd, for the law assumes obedience to' be 
always enforceable, (e) Legal sovereignty may 
be limited but practical sovereignty is by its 
definition incapable of being limited by law 
though its possessor may be restrained by the 
fear of consequences. 

Sovereign: We are here concerned with 
only the legeJ aspect of sovereignty. Legal 
sovereign implies that there are two essential 
parts of a state, viz., the sovereign and the sub- 
ject. The former constitutes that person or 
those persons in whom the aggregate of political 
powers (called sovereignty) resides. 

Austinian theory of sovereignty.^ , Accord- 
ing to Austin, sovereignty always implies an 
independent political society. In his opinion, 
there can be no sovereign, and consequently no 
such society, unless (a) the bulk of the given 
society habitually obeys a determinate superior; 
and (h) that superior does not habitually obey 
any other determinate human superior. 

State. This definition of sovereJgpty involves 
the conception of state. What is a state? “ A 
state'* says Professor Holland, “is a numerous 

■ — — - — — i 

2 In advocating this theory of sovereignty Austin 
follows .Bentham who may be said to have re\dved the 
tloctrino of sovereignty. There is this difference that 
whereas Hobbes talks of sovereignty as an ideal con- 
ception or a dogma pointing a way out of civil war, 
Benthara takes it up as embodying the characteristic 
features of a normal state. Hobbes bases sovereignty 
on a covenant of each member of the communilty with 
every other member to surrender all their civil righto 
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assemblage of human beings generally occupy** 
ing a certain territory, amongst whom the will 
of the majority, or of an ascertainable class of 
persons is, by the strength of such a majority, 
or class, made to prevail against any of their 
number who oppose it/** 

The definition analysed. There are there- dsilni- 
fore three elements in the conception of 
state t (I) there must be a numerous assembly of 
^liuman beings; (2) the assemblage must occupy 
^ a certain territory; (3) the assemblage must 
have a political organization in it, t.e., its 
sovereign part must be differentiated from its 
subject part. 

People. The assemblage of human beings People 
is technically called a people. *A people/ says 
Professor Holland. *is a large number of human 
beings, united together by a common language 
and by similar cu,stoms and opinions, resulting 
usually from common ancestry, religion and 
historical circumstances.* 

and power into llio linnds of one person (or body) 
who therehy*heroinos sovereign, but as against whom, 
seeing that ho is liiniself not a party to the contract, 
it cannot be anmilled by thos** who made it, becaiifis 
they made it not with liim, but with one another* 

CBryCe). .According to Bod in sovereignty is the 
highest power in a state, which is subiect to no laws 
hnt is itself the maker and master of them. Tt is 
subject only to the law of god and the law of nations. 

3 The term state is used to denote either (a) a Various 
polifical society dependent or independent, (h) or an meanings 
independent political society, or (r) the government of state, 
of a political society, or (d) the territory of a politi- 
cal society. Balmond. 
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(b) State 
hag terri- 
tory. 
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The three 
theories of 
the origin 
of states. 


Difference between people and state, (a) A. 
people » a nalturai unit, whereas the state 
a political unit, (h) The state has generally got 
a territory, the people need have none, (c)^ 
The state must have a political organization, 
i.e., a machinery for enforcing the opinion of 
the government on the governed, but the people 
has no such organization, (d) A people may 
not be co-extensive with a state. Thus one 
people may form one state (e.g., the French) or 
a state may be formed of more people than one 
(e.g., Austria Hungary), or one people may 
enter into the composition of several states (e.g,, 
the Poles), (e) A state cannot exist without a 
people but not y/cc-t>crsa.^. 

The origin Sitates. The definition of 
state has already been given. The conception 
will be more clear if we cons'der the various 
theories about its origin : Principally there have 
been three such theories : (i) the Greek theory, 
(ii) the Social Contract theory and {iii) the 
Historical theory. A brief consideration of 


(i) The 
Greek 
theory of 
Divine 
origin. 

Holland 
shows that 
Savigny 
was wrong 
in thinking 
that people 
oould not 
exist unle^ 
in state. 


each of them will not be out of place. 

(1) The Greek Theory. AccordiAg to the 
Greek theory the state is of divine origin; its 

4 Savigny’s opinion that a people can never exist 
without its bodily form, the state, and that the pro* 
duction of the state is the highest stage in the pro* 
creation of law, i.s questioned by Professor Holland. 
With regard to the former he shows that the Area* 
dians (mentioned by Aristotle) remained as people- 
before they were formed into a state. With regard 
to the latter he says ‘Morality may precede, but Law 
must follow, the organization of a political society.* 
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<Nrgiiiua;atton oa tht will of God. **£very 
law** aays Dentostlienea, **is a gift of God» and 
a decision of sages/** 

(ii) The Social contrct iheory. Not being 
satisfied with the superstitious idea of the divine 
origin of states, later philo80{>hers have invented 
the theory that society is founded on contract, thooi^. 
Hobbes, Locke and Rousseau have been the 
•chief exponents of this theory. Each of them 
gives his own account of it, but they all trace the 
origin of society to some sort of contract.. This 
tKeory has met with vehement criticisms from 
renowned writers. 


The theory criticised. Thus Austin, the most 
laborious critic of this theory argues {a) that the 
theory is needless, for the hypothesis of an 
original covenant is r 40 t necessary for a satis* 
factory explanation of the origin of society (vide 
the third theory) and that it is inappropriate 
because an agreement presupposes the exis- 
tence of an authority to enforce the agreement; 
(fc) that agreement is not the only source of 
obligation and (c) that the theory is a fiction as 
there is no historical evidence of the existence 
of any such contract Sir Henry Maine also 
observes that the theory omits to consider thet^t 
in primitive times, the idea of contract was not 
known, (d) It may also be pointed out that the 
theory neglects the fact that in early times the 
unit was not the individual but the family. 


The theory 
crifirised 
l)> Austin: 

(a) needless 
and inap- 
propriate. 

(b) A^w- 
ment is not 
tho only 
source of 
obligation. 

(c) It is a 
fiction. 
Maine. 

(d) The 
family and 

the in* 
dividual 
was the 
aneieat 

nnnial nnfli^ 


6 Of oourse everything nia^ be said to T>e due to 
God^s will but it is not in this sense that ‘state* is 
tiaid to rest on the will of God. 
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(iii) The 
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theory : 
The His- 
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theory. 
(Maine). 


I?. L. ^09 
(ay IS (a) 
The two 
aspects of 
sove- 
reignty : 

External 

and 

internal. 


The two 
marks of 
sovereignty 
acdbrding 
to Austin :1 
(a) Posi- 
tive. 

Its ex- 
ample. 

(1)) Nega- 
tive, 


Its ex- 
ample. 


(iii) The Historical Theory. The Kiaorkal 
dMwy of die orxgm of atate^ so dbly propowd-* 
ed by Sir Henry Maine, is that the state grew 
out of the family. The ties of kinship gave rbe 
to the family, the development of which broght 
on its disintegration; the idea of the pater- 
familias was then realised in the sovereign, who 
had the control over the subjects, just as the 
paterfamilias dominated over his dependants. 
The Two Aspects of Sovereignty. We have 

said above that the state has two pajts, viz», the 
sovereign and the subject. Now sovereignty 
has two aspects <a) external and (b) interned.® 
The external aspect of sovereignty consists in 
its possessor (the sovereign) being independent 
of all external control, in its internal aspect, 
soereignty is uncontrollable in its actions within 
the state. 

6 Tlio liit<»rnal and External aspects of sove- 
reignty HIV nioiitin/ied by Austin as its positive and 
ueijaiive marks respectively. According to him, in 
order that the given society may be an indepondent 
political society, ('oi the bulk of the given society must 
habitually obey a determinate superior, (positive 
mark) ; (Thus for example, when the •allied armies 
occupied France in 1815, the occasional commands 
of the allied sovereigns wore obeyed by the French 
Government and therefore by the French people; these 
eomplijuices did not amount to a habit of obedience, 
therefore the allied sovereigns were not sovereign in 
France, and the Freneli Govornment and its subjects, 
were accordingly an independent political society.) 
and {h) such superior should not habitually obey 
any other determinate human superior (negative 
mark). Thus, for example, a Viceroy, who habitual- 
ly obeys the author of his delegated powara, con- 
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Extettial Sovereignty. All statM poestes £xtertiat 
internal anveireignty. but external sovereignty U 
poasessed only by the independent slates. All oonsidersd, 
kinds of states do not possess external 
sovereignty equally obviously. 

States Ciassifled. States, according to Pro- 
fesscHT Holland, are either (a) simple or (b) tion of 
compound. A simple state is a state which is states, 
not*^ bound in a permanent manner to any 
foreign political body, e.g., Afghanistan. States 
which are not simple and which are, therefore, 
calted compound slate's may unite in equal oi 
unequal terms. Examples of states uniting in 
equal terms are the U. S. of America and the 
Swiss Confederation. Examples of states unit- 
ing on unequal terms are the British and the 
Turkish empires 

We have already observed that the mark of 

external sovereignty is not possessed by all roignty in 

states equally obviously Now in simple states sixties! 

the external mark is easily recognised; but not ^ 
Salinond s 

stitutef., with lht' jx oplo who habitually t>hcV hiin a 
society political hut Subordinate (i) Inter- 

Salrnond elassifio's states nationally;! 
in two different wa'\'., ii) Tniernatioiiallv os (a) Inde- 
pendent, where the state is ootnplete m itself r (/ , 
the British Empre, and (h) Dependent, where it is 
part of a larger whole c.r; , tho Dominion of Canada; (ii) Consti- 
(ti) Constitutionally as (a) unitarj^ where the state tutio«aUy: 
is not made up of other states , (h) composite, where 
it is. A Composite state may bo (1) Imperial where fb) Com- 
the government of ono of the parts is also govern- posite 
ment of the whole — e.q., ihe^ British Ewph( ; (2) 'vhieh is 
Federal, where there is 'a central government in w^hich 
all the constituent stateis share e United States. (2) Federal.^ 
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80 in compound ataites. When the compoMM 
Htates forming a umon are joined equally* ihe 
external sovereignly reddes in the government 
that results from the union; when the states are 
united on unequal teimsi the external 
sovereignty resides in the suzerain state. 

Internal Sovereignty. The question* as to in 
whom the internal sovereignty resides* is often 
debated. Internal sovereignty may sometimes 
vest in all mc^mbers of the state possessing 
defined qualifications. The state is then a 
Democracy- Or it may be possessed by some 
one individual or a number of individuals. In 
the former case the state is a IVIonarchy* in the 
latter, it is an Aristocracy 

The theory of sovereigiity as given above 
which IS associated with the name of John 
Austin has not gone without critics. 

Criticism on the Austinian theory of 
sovereignty. The theory of sovereignty is close- 
ly connected with the theory of law and there- 
fore all the criticisms which have been put 
forward against the Austinian theory of Positive 
Law, (for these see Ch. Ill) apply to the con- 
ception of sovereignty. We need only reiterate 
here the most important criticisms, viz., those 
of Sir Henry Sumner Maine. 

Maine’s Criticism. Maine says that Law 
does not necessarily imply sovereignty, for in 
some societies Law is scarcely what the 
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commands, e.g^., in tho Punjab under 
Ftanie^ (See Ch. III. P, 35,) 

HlrtlailAi In the opinion of Professor 
^Holland, the truth contained in Maine’s opinion Austin, 
is that it is no doubt a mistake to suppose that 
-the obligation of law rests everywhere and at 
all times as immediately and obviously upon a 
Rovereigfn authority, as it does in Enjrland at 
the present day. 

But he tries to justify Austin, In the western 
states, both past and present, says he, law 
obviously conforms to Austin’s definition. For 
his answer so far as the Eastern States are con- 
cerned. see Ch. HI., p. 35. 


8 AiistinV theorv of sovoreipntv is also oritioscd, 
beoanse hp rojiarded soveroi^/iitv Jis mdivjviblo n»T\t 
Markby shows that Austin did not regard sovcroigntV 
as indivisible), and illinutablo Rovoroignty is not 
indivisible. As Salmond ponts ont, the English 
sovereignty is divided between the legislature, exem- 
•tive and the judicature Sovereignty is also not 
illimitable — being limited both in fact and in law. 
It is limited in fact because of (n) International ro- 
latioiiN, (f 0 ) the sovereign of a state roc'»vrMHiug 
slavery can not authorise his subiects to own slaves 
the British isles); (b) physical impossibilities 
th© Parliament cannot make a man woman) ; (c) fear 
of revolution and (<J) humanitarian feelings (e q , 
th© Parliament mav theoretically possess the power 
to put all blue-eyed babies to death, hut it will, not 
do so unless insane). It is also sometime© limited in 
law as for instance when Article V of the United 
Btaies Constitution provided that certain parts of th© 
^eonstitntion will he unalterable till 1808 . 

4 
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The Sources of Lantr* 

Meaning of ^Sources of Law.* The expres* 
bion ‘ Source's of Law ’ has been used in four 
different senses 

(I) First, It may mean the quarter from whick 
we obtain our knowledge of Jaw, e,g,, statute- 
books, reports etc This is called the LiterAry^ 
source of law 

(2) Secondly, it may n can the uhimctte 
authority from which the law derives its force 
and validity This is called the formal sOMTce 
of law The only formal source of law is the 
state 

(^) In the third place 'source* may mean the 
inatrurnents or the organs of the state by wtech 
legal rules are created or recognised These are 
called the instrumental sources of law. Tkey 
are Legislation. Adjudication and Equity. 

(4) Lastly, the expression may denote the 
causes to which the origin of rules vduch arc 
recogn sed as law, is due They are (‘ailed the 
Material sourses of law They are Religion, 
Scientific discussion and Usage 

The expression ‘ sources of law ’ is not 
frequently used in England in the first of the 

1 7%is IS rather a continental than an En^ish 
use of the term * source Salmond. 
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i^ve senses. In the seoMid sense it can only 
mean the state. Let us consider the last two 
senses in detail. 


I. INSTRUMENTAL SOURCES. 

(i) Legislation. 

Of the three agencies through the instru- 
mentality of which new rules acquire legal 
character, Legislation, is the mo-^t direct and 
with the advance of civilization has the 
tendency to exclude the other two. 

What is Logislsition? It » that source of 
law which consists in Ihe declaration of legal 
rules by competent: authority.^ This authority 
may be either ihe supreme legislature or some 
subordinate authority, having a delegated 
power to legislate. Such subordinate authority 
may be either (a) a subordinate legislature (e.g.. 
the Legislative Council of the Governor-General 
of India which is subordinate to the British 
Parliament), or (b) a corporate body (e g., a 
Railway Company which issues its by-laws), or 
(c) Courts of Justice in so far as they have gc t 
power to make rules regulating their own pro- 
cedure, (e.g., the High Court of Calcutta, 
making rules through the Rule Committee, 


3 The expression * legidation ’ is used in two 
other^ senses ; viz., (1) all forms of Uw-tnakiog, (in- 
cluding adjudication) and (2) every expression of the 
will of the legislature whether directed to the making 
of law or not. In sense, (1) legislation is either direct 
or indieet Lagialaiion proper is direct legislation. 
Jfudge^made law is due to indirect legislation. 


(1) First 
mstru- 
mental 
source : 
legisla- 
tion. 

Ji, h. 'U 
(^)’ 

What Is 
i legisla- 
tion ^ 

J)eclara-» 
tion of 
rules by; 

(i) Supremo 

liogisla- 

ture, 

Subor- 
(hnale 
uutbonty 
wliieh msy 
be 

(i\) Subor- 
dinate 
U'gi'sla- 
ture. 

(h) A cor- 
poration, 
fc) Courts 
inakuig 
ruleii of 
procedure- 

other 
meanings 
of ^Legis- 
lation. 

(1) All law 
making. 

(2) All ex- 
pressions 
of the 
Legsla- 
tiire*s will.. 
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PRINCIPLES OF JUmSPRiflDGNCE 


The rukw 
made by 
flubordui- 
author* 
ities, may 
be dc^ 
dared in- 
valid by 
oourte. 


So also the 
rules made 
by supreme 
L6p;isru- 
ture if the 
same are 
contrary 
to written 
constitu- 
tion. 


according to die provisiofia of the new Civil 
Procedure Code)*. 

Theae subordinate authorities derive their 
power from the supreme legislature and laws 
promulgated by them are valid, if they are not 
ultra vires, i.e., made in excess of the delegated 
powers. Their validity is determined by the 
Judicature. If the state has got a written 
constitution defining the limits of the powers 
of the Supreme Legislature, the acts of the 
latter body can be questioned by the judicature, 
if the same happen to be contrary to the 
constitution. Thus in the United States of 
America, the Supreme Court can pronounce an 
Act passed by the Ccmgress as Illegal. 

WrHten and unwritten Law, Law that has 
its source in legislation has been called written 
law, all the other forms being distinguished as 
unwritten,^ In written law the sovereign power 

3 This power of the Jiidicatnro h truly legislative^ 
and judicial. The judicature as surh makes new laws 
1^ way of creating precedents. 

4 Mr. Ralmoiid suggests tlio terms * enacted * and 
* uneiiacted ^ as hotter snbstitut^^ of ‘ written and 
‘unwritten.’ The above according to Austin, is the 
iuruHcal sense of the terms, ‘written’ and ‘unwritten,’ 
It originated with the Civilians or commentators on 
Homan liaw. The Roman Lawyers used them in a 
qrammaficnl meaning. According to tEem ‘written 
Law* was that which was committed to writing at 
the outset; ‘unwritten Law’ was law not so com- 
mitted .to writing. Blackstone and Hale seem to take 
an intermediate position. Written laws, according 
to them, are acts of the supreme legislature; un- 
written laws are all other laws, provided they were 
not set down in writing at their origin. 
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gives not only tlw focce but also the contents 
of lavr. In unwritten law only the force is so 
ghrsn. 

(H) AtfilHliottiM. 

Xhe second organ througn which the State instru* 
makes laws is adjudication or the decisions of niental 

the Law Courts. -adjudi- 

Two Theories of Judge-made Law. With cation/ 

regard to the nature of adjudication as a Two 

source of law, there are two theories: (I) one 

that the judges do not make new law J^ade law, 

administer and expound the old law. This is Black- 

Blackstone's view. The other theory is (2) that stone, 

the judges not only apply the existing law to 

iacts^ but also make new laws for cases not 

provided for by the existing laws and modify (2) Austia 

the latter so as to suit newer developments of and Hoi- 

society. This is Austin’s view and is accepto i 

by Professor Holland and other modem 

thinkers. The judges however do not expressly make 

exercise the power of making new laws but law. 

they do so under the garb of exercising their , 

j. ... , ® 1 lodges make 

ordinary function, v(z., explaining existing law 

and applying it to facts of cases and deciding The 

upon the existence of authoritative customs^ 

The force of precedents.^ In England 

and America a judidal precedent speaks with (£) I 0 

authority. It is a source of law and not merely England 


of 

and 

Iliad© law. 


5 PreoedontB may bo divided into two rl asses . — 

(a) Avihorifaftve and (b) Pvrsuaaivr, Authoritative Preoe- 
precedents, again, are of two kinds: (1) Absolute, dents 
La., binding whether right or wrong, and (2) oondL classified, 
tional, where the decisions may be disregarded under 
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md 

America. 
Preoe- 
dentm are 
binding. 

Hifttory of 
Englieii 
Prece- 
dents. 


What is 
Ratio Deri- 
dendi P 
Tt is the 
principle on 
which the 
concrete 
case is de- 
cided. 

<2) On the 

Kuropean 

continent 


an evidence of it. In England akhcnii^ die 
force of precedents baa been recognised since 
the time of Edward I, they had at first no such 
binding authority as they now possess. Thus 
Lord Hales said that decided cases were less 
than law. But a change took place later on. 
Thus Biackstone recognses that judges are to 
abide by former decisions. This principle is 
now well established in F.ngl^rd. 

It may be mentiored here, that what is 
important in a precedent is not the actual 
decision, but the principle on which it ts 
grounded or, as it is technically called, the 
ratio decidendi This may either be explicitly 
stated by the court, or may have to be dis- 
covered by an examination of the judgment. 

Continental view ® On the continent of 
Europe, however, decisions of courts have, 
apart from their intrinsic merit, no binding force 


prece- 

dents certain c ircumstance*^ Thtiv f](‘riMons of tlic Court 

of Appeal arc of conditional jnilhontv with the 
House of Lords. In England absolute authority exists 
in three rases (i) every court is ahsohjtely bound by 
In England the derisions of all courts superior 1o itself (\\) The 
abRoliite House <)f Thirds but not the Privv Council ifi abso- 

authority lutelv bound b^ its own derisions (iii) Tho Court 

exists in of Appeal is absolutely bound bv its own decisions 

three casojt. and those of older courts of c<M)rdin<ate authority, 

r 0 . the Court of Exchequer Chamber — Salmond. 
See also Pollock’s First Principles of Jurisprudence. 


English 
view due 
to unique 
posHSon 
of the 
judges. 


, 6 The peculiarity of English Law in this respect 
has been attributed to tho powerful and authoritative 
position occupied bv the English judges at all times. 
The continental systems are founded on the Homan 
avstem, where the Bar gave law to the Bench. But 
in England the Bench gave law to the Bar. 
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on #. txibunai They ar^ not binding iirece- 
oven on inferior courts. Precedents wete 
similarly regarded under the Roman Law. 

But of late the importance of reported 
decisions has been increasing on the continent, 
and in England and America precedents are 
being subjected to more and more criticisms. 

A difference of opinion exists as to the 
significance of a decision overruling a previous 
one. According to one view, the previous 
decision was good law until it was reversed. 
According to another view, the subsequent 
decision is a legal adjudication that the prior 
one was not law at the time it was made. The 
latter now seems to be the accepted view.^ 
(iii) Equity. 

The last of the instrumental sources of law 
IS Equity. 

Moaning of Equity. Equity is r term which 
has several meanings.® but in that particular 
sense, in which it signifies one of the agencies 
in develooing law. it denotes a body of rules 
^existing by the side of the original Civil Law, 


ara not 
binding. 

(3) So also 
in Eome, 

Recent 
approxi^ 
motion of 
the two 
views. 

The signt- 
Bcance 
the over* 
ruling of a 
precedent. 
Two views. 
The better 
view. 

(iii) The 
third in- 
strumental 
source. 

‘ Kquity / 

Its mean- 
ing 

source of 
law. 

n. U 11. 
(a) 


1 The overniling of a precedent is not the aboli- Salmond’s 
tion of an estahlisbcd rule of , it is an autborita- view, 
tire denial that the supposed role of law ha'v ever 
existed — Salmond . 

8 Mr. Balmond mentions three (1) First, it 
means ^natural lu'itice’ --^quality This the popu- 
lar application of the term (2) In the second and _ 
legal sense, ‘equity’ means ‘natural justice' bgt in a 
special aspect, t.e., opposed to the rigour of infle^SWe Equto. 
rules of law. (3) In the third place, ‘Equit^jr’ signi- 
fies a particular kind of law. This sense is peculiar 
to Enididi nomenclature. 
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founded on distinct priac^es, and 
incidentally to supercede the Qvii Law in vhtur 
of a superior sanctity inherent in those 
principles. (Maine). 


It arises 
from the 
esercise of 
the discre- 
tion of 
judges or 
arbitrators 
in apply- 
ing general 
consider- 
ations of 
justice and 
fairness to 
the deci- 
sion of legal 
conflicts. 

Vinogra- 

doff. 


Two 


Let us explain the meaning further. 
Suppose an infant state has got a body of rules 
as laws. If the tendency of the state 
is conservative, this body of rules will soon 
become stereotyped. Innovations will, there* 
fore, be resented. But, if the society be a 
progressive one. the needs of the people will 
outgrow the provisions of the existing law. 
Legal developments will become absolutely 
necessary in order to harmonise the existing 
system with the advancing civilization. To 
redress the grievances of the people, conse- 
quent upon the rigtdity and inadequacy of law, 
high officiaLs of the state have, in such cases, 
been sometimes specially empowered to intro- 
duce new rules founded upon principles of 
morality or natural justice, which are applicable 
to legal questions and which commend them- 
selves to the state-official in question- The 
body of the rules introduced stand sicle by side 
with the old system, claiming, in cases of con- 
flict^ to supersede the same (but not purporting 
to repeal it), by virtue of a superior sanctity 
inherent in them. 


iastano^ History furnishes two great instances where( 
of introduced in this wiy had important 

the Roman • They are the Edict of the Praetor at 

Praetor. Rome and Equity of the Chancellor in England. 
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The eaxltef as well as the later history of both 
these systefOa are sonriewhat similar. ^ 

Hirtory of Roman Eqttitya The Praetor at 
Rome was a high official who by virtue of his 
office used to exert an influ*^iice ever all judi-^ 
cial processes* Now the Qvil Law of Rome 
applied only to Roman citizens and was not 
applicable to foreigners* swarms of whom 
settled in Rome’s territory, as she grew in 
cont^uest and commerce. Having no remedy 
at Gvil Law, these foreigners sought relief from 
th<f Prsetor who decided cases in which they 
were concerned ® 

An illustration will explain. Under the 
Gvil Law, (Quiritarian) ownership was not 
allowed to foreigners. To remove the hardship 
so caused, the Preetor introduced a system of 

9 But if th<^ (ivil law was not applicable, what 
was the law that the Praotor applied to these rases ^ 
Sir Henr> S Maine thoui;ht that thn law w^as com- 
posed of the customs, which the Romans observed to 
be roniinon to all or mo^t of the tribes with which 
they came into eon net In the opinion of Sir F. 
Pollock this law coii<^iRtod of the niatoms which the 
Praetor fcuinQ to be prevalent amongst tlie foreign 
merc'hants and which he Uiereforo adopted The rules 
embodied in the Praetorian Edict came, in the time 
of Cicero, to be known as Jus Gentium After the 
introduction of Stoiciarn from Grooce into Rome, the 
Jus Gentium came to he identified with Jus Naturals 
and in this way ■' -The Stoics believed that there 
existed an ideal code of law called the law of Nature 
or Jus Naturale, Under the influence of Stoicism, 
the Hbmans came to think that their Jus Gentium 
was the lost ideal code of Jus Naturale See Maine's 
Ancient I^aw Chap. Ill and IV. See also tfppen* 
diz A. 


ffl) Bqoitr 
of the 
JGnglish 
ohanceBor^ 

History of 
the Edict 
of the 
Praetor. 
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poMeision pfoiected bgr intercficts 

acHons, which had all the adwaxiUgea of 

ownership. 

Elach praetor on aasiiining office issued an 
Edict or proclamation, notifying the modes in 
which he intended to grant relief against the 
rigidity of the Civil Law. But did each Praetor 
invent a new body of rules ? No, each of these 
Praetors virtually accepted his predecessor*s 
Edict subject to certain additions and modifi- 
cations. Thus the proclamations of the long 
line of Praetors constituted a system known* as 
Jus Honorarium or jus Praetorium. 

The Jus Praetorium was introduced into the 
general body of law by the imi;>erial legislation 
of Justinian. Thenceforth the Praetorian Edict 
ceased to be a living source of law. 

History of English Equity: The Common 

Law in England early became a rigid system. 
Owing to this as well as other causes, remedy 
at Common Law was often unobtainable. The 
practice in such cases was to petition the king 
who, by the virtue of his high prerogative, 
granted relief in these matters ^hich were 
called matters of cosnciei|ce. Such petitions 
were, by the King, referred to his Chancellor 
in his capacity as * Keeper of the King*s 
Conscience.’ As the cases so referred iiv 
creased in number, a body of Chancery 
precedents^® grew up. They were known as 
Equity. 

10 At first the rules of Equity were very elastic, 
so much BO that Ijord Selden calls it “ a rougish 
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Tim tMibteqiient kiatoiry of Englidb 
h |0 that of Praetcrian £quits^« By the 

^ucheature Act of i673» the doctrines of the hater 
chancery courts were incorporated into the 
general body of the law of England. From 
that time, Equity as an independent system 
.ceased to be a living source of law in Elngland. 

Roman and English Equity oomparecL Eoman 

G»nparing the Roman with the English system Equity >om 
of Equity, we find that they resembled each pared, 
other in that (1) they were both results of 
attempts to correct or supply the deficiencies ' 
of an existing legal system which though Birnilar- 
appearing to continue was virtually superseded; Eies. 

(2) that they both were unsystematic in form, 
and were introduced by gradual innovations; 

(3) they both proceeded upon a fiction, in Rome 
the fiction of a state of Nature,^^ in E*ngland, 
the fiction of the King's Conscience; (4) and 
that they both tended to become stereotyped 
or inelastic. They differed from each . other 
in (1) that the Pnetorian Eqiitiy was statute 
law, whereas Chancelollr’s Equity was, for the 

thing,” which \aiKuJ as tlio ("hanc cllorV tool, mean- 
ing thereby that li the mlev ih pended upon the <'On*' 
science ot succ'essn^ Ciiaiaedois, Kqintv \^ouhl be too b<o\iity 
nncertain n thing Later on, however, Knqity be- vaiies as 
eamo a body of rules siareelx more elastic than the the Chan- 
conimon law. result uas brought about during cel lor*a 

the Lord Chaneellorship of f.oid KIdon, who insisted foot, 
that the doctrines of P>|uity (V>urt should be » well 
settled and uniform. Gee v Pritchard, '2 Swaust, 

414. 

11 But see Bry<*e, SludK^ in History and Jurit^pru^ 
deuce ; Essay on Law of Nature, 
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tnoet part, judiciary law; (2) that the 
Elquity was administered by the <Mrdinary civil 
tribunals^ Elnglish Equity by an exce^onal or 
extraordinary tribunal; (3) that the Prsetoriarv 
Equity was largely concerned with testamentary 
and intestate succession, Elnglish Equity was< 
mainly occupied with trusts and injunction;: 
and (4) that where^8 the Chancello'rs rules were 
called Equ'lty, the Jus Prit^toriurn, which no 
doubt had its source in the aequitas of the 
Praetor, does not seem to have ever been itself 
called cequHas. • 

II, MATERIAL SOURCES. 


(i) Religion. 


(1) The fiiHt 

Let us now turn to the n^aterial sources of 
Law. The first is Religion. The materials of 
law, that is to say, the rules which are declared 
;>n law by the law-making organs of the state 
aiid to which legal force is given by the formal 
Source, viz., the state, are sometimes taken 
fiom religious precepts. Thus in the East, the 
Sruti is regarded by the Hindus as ^ source of 

(2) of Moa- J^w, while the Koran is similarly respected 

by the Mahomedans. In the West also religion 
gUsh Law. Is recognised as a source of law; but its impor- 
(4) of tance there is less than in the East. Christianity 
Oreok Law. jg sometimes spoken of aj a part of the law of 
man ^ Law. England.’* The Greeks regarded law as a 
(6) of Con- discovery and gift of God. The priestly 

tinsntal colleges had considerable influence upon the 
Law. 


material 
source is 
religion. 
B. 1. 12 
ih). 

It is a 
source : 

(1) of 

Hindu 

Law. 


12 Cowan V. Milbourne. L. R.. 2 Ex. 230. 
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Roman Law andf tha Canonical Laws Have 
ntfectedi tlie modem continental systems. 

(it) Soieittific Dtecussien. 

Rules of law are often derived from the (ii) Ths 
jurisprudential writings of great thinkers. 

Thek opimons on matters for which the existing 
law made no provision, or on which the existing scientific 
law was defective, were sometimes adopted as discussion, 
laws. 

Examples of such opinions were the , , 

1 ‘ . /I r 1 111 i«i‘^tdlice 8 . 

resfymsa prudenitum (betore they were clothed 
with an official character) in Roman Law, the 
writings of great lawyers like Coke, Hale^ 
Blacicstone in English Law, treatises like the 
Mitakshara, the Dayabhaga and the compila- 
tions like the Hedaya and the Fatwa-Alamgiri 
in Mahomedan Law. It may be observed in 
passing that the ‘obiter dicta’^^ of the English 
judges a»'e only material sources of law 

(in) Usages 


Usage or custom is the most important 
material source of law. Usage says Professor third mate- 
Holland is • the spontaneous evolution by the 
popular minds of rules, the existence and general What is 
acceptance of which is proved by their custo^ 
mary observance. It is a long and generally (0) 

observed course of conduct. There is much 

— Obitarw 

By 'Obiter Dicta' we mean “Such statemcntii dicta, 
of law made by the judges as are not necessarily callecl B. L. 23 
for by the case before them." (b), 26 (a)* 

14 “Custom as a source of law," says Professor vinogra^ 
Vinogradoff, “Comprises rules which arise from popu- ^iew* 

lar opinion and are sanctioned by long usage.” 
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An ana- 
logy ; the 
formation 
of a path 
acroKs a 
common. 


cliflFerence of opinion on two in; 

connection with usage. They are/ first, ttnidie 
of its growth as usage and secondly the 
of its transformation into law, 

I. The growth of Usages According to 
Professor Holland, custom is formed in vhe 
following way Suppose a man has to effect 
a purpose of h’e own. If the purpose .s a new 
one, he must find out for himself a way to do 
it. Several alternative courses of action are 
open to him. He adopts ohe of them at 

random or dellberatey chooses 4t owing to 

religious scruples or on grounds of expediency. 
Others who follow him repeat the same course 
of action similarly. Thus a habit is formed. 
This habit of acting in a particular way is a 
custom. The older a custom grows, the 

stronger does its force become. 

This nccount cf the growth of a usage has 
ils parallel in the formation of a path across a 
common. One peison passes through it along 
a particular line which he adopts at random or 

lie fnrtlior points out tl'at mslfifli may mean a 
groat (le«l 1 >oskIo‘< tor instance it may denote 

tho usual boluiviour of inorj in cc^rtain circumstances. 
Thus in the enquiry into the Titanic disaster at- 
tempts wore made to asfM>7'tftin whether or not it was 
customur.v for captains of .ships to reduce speed when; 
near icehorgs. 

15 The growth of usage is like tho growth of an 
organic whole. We perceive that a child i% growing 
from month to month, hut we cannot at any moment 
fix upon the extent of its growth. So likewise, the, 
growth of a usage is imperceptible at any partioular 
moment. 



wk sMmxs or uw 


0 


de!0>eiN|le}x cKocmcs, OfcWt foUov him* fome 
titM 9 » «Kiit ol tKc^ir free choice, but oftener. 
faecauee they had before them a track already 
l^ovmed. Thus a path ia made. 

How does custom become Lew? When a 
usage has been formed, but the state has not 
come into existence, its binding force is the 
same as that of morality. The custom is 
followed because it has been generally 
observed and because its observance is thus 
believed to be salutary. Popular opinion also 
supports ^uch observance. 

After the state »s formed some of the cus- 
toms zu^e enforced by the state They become 
customary law 

Customary law is known in every country 
It existed at Rome as the Jus moribus consti- 
tutum and in England as the Common Law. 
Customs are given effect to by the law-courts, 
if they are of a certain, description 

The View of the Historical School The 

above mentioned account of the growth of 
usage and of its force (given b> Austin and 
Holland) does not find favour with the jurists 
of the Historcal school led by Savigny and 
Puchta. According to them, the growth of 

16 The te^t^ oi the labdiU ot a custom are 0) 
The cmtom must t)c accompanied b\ the conviction 
on the part of those who a custom, that it is obli- 
gatory and not mereh optional, (2) it must bov, con- 
sistent with statute Jaw; (3) if it is a particular 
Cttsioxn it must have exis-ted from time immcnional ; 
(4) ttnd it must be consistent with common law — BaU 
mottd. 


TU 

growth of 
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Before the 
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After the 
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Cofitom is 
a manifes*- 
tation of 
Law which 
i» bcf^otioti 
in popular 
r-onscious- 
he AS. 

flUite retog- 
hition IS 
not neces- 
sary to ^;ive 
legal cha- 
racter to 
custom 

Austin’s 
reply to the 
Historical 
School. 


ctislom does not depend upon indxviduail artn- 
tmry will or accident. Giistonis ai^ die shadow 
of something which exists. They ate evidence 
of law which is begotten in the people by the 
popular intelligence (Volksgeist). 

As regards the force of custom, these 
say that a custom has the force of law dmply 
because it is a custom. To acquire legal 
character, a custom docs not wait for state re- 
cognition. 

Austin’s reply to the Historical Sehceh 

This view of the Historical jurists is criticHed 
by Ausilin. He says that (1) if their hypothesis 
be accepted, then all customs would be legally 
binding, whereas many are not — e.g., that o! 
wearing black at a funeral; (2) that if the cus* 
tom IS made legally binding by the people they 
alone can. repeal it, why then customs are 
ofien abolished by Acts of Parliament ; and 
that (3) if a custom is law even without state 
recognition there is no use of the courts declar- 
ing it to be law. 


Holland’s 
reply to the 
Historical 
School. 


Holland’s reply to the Historical School. 

Professor Holland admits that the 'element of 
truth contained in the so-called Historical 
School of Germany is that the adoption of cus- 
tomary rules of conduct in unconscious. 
According to this view, as he understands it, 
the principle of law is anterior to its applica- 
tions. custom being one of them. But his 
reply to this is that the principle is not anterior 
to the applications, but only a generalization of 
the same. 



ti# <souiK£s KOf u:* 


II, MfiKNi do«s a iHiitoin fteoaine i.«at 

Attittm. 90^' th*t a eurtom become* law hy ^ 
hmtm recognised by the state.^^ So tar Pro* 
iessor HoBand agrees with Austin. ^ ^ 

But there is difference between them so far ^ ^ 
as the answer to the question, from what ( 6 ). 
mment does a custom take effect as law, is 
concerned. Austin says that a custom takes j 5 ^ 

effect as law from the moment it is recognised 
by the state. But according to Holland, cus- 
tom becomes law not from the moment when (d Austin; 
It 48 recognised by the slate, but retrospe'* Custom is 
tively It was law as soon as it satisfied certain from 

tests. As Mr. Salmond says, custom is law moment 

not because it has been recognised by the ^ 

courts, but because it will be so recognised, in ^2) Hol- 
accordance with fixed rules of law, if occasion land. It 

arises. is Jaw 

retros- 

The View of the Historical School. The pectiveiy. 
foregoing view of the time from which a cus- 
tom takes effect as law is not accepted by the Historical 
jurists of the Historical school. They regard bchooL 
law as existing in the common consciousness of 
the people.^ Custom is a manifestation of such 
law. Therefore custom is already law and 

does not require state recognition to become 
Q Ai. tin and 

Hodand’t 

Austin and Professor Holland reject this answer t |0 

view. For theix reply vide ante Chapter 111. Ilistoflcal 

. ■ ■■ ■ ■■ schoal. 

17 The reoognitian may be bestowed by the Legis- How can 
latmd fas when an Act of Parliament adopts a r(^g- 
custom! or Ify the Courts, as when a custom is em* 
bodied in a judicial decision. a custom P 
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Holland’s position examined. EKfiFmng feom 
Austin, Professor Holland holds that ml* 
though a custom is law by state recognition, it 
takes effect not from the moment of such re^ 
cogrition but retrospectively. But it may be 
if c is’om was already law, why a re- 
cignition by the state is at all needed? To 
this I^rofessor Holland’s answer is that such 
recognition is necessary only to remove doubts 
as to the existence of a legal custom, just as 
doubts might have to be removed about the 
interpretation of an Act of l^arliament. 



CHAPTER VI 

Legal Rights and DutieSi 


UHirrude object of I aw. Tlie ultimate 
object of law. says Professor Holland, is no- object of 
thing less than the hipest well being of society, law. 

This fact is not brought out cle€uly, if law is ^ 
represented merely as a species of command. society 
involving the ideas of obligation and penalty. 

The idea of coercion involved in law is, no 

doubt its most obvious characteristic. Hence 

some writers^ give as much emphasis on it as 

if it were the only one. Law. they say, was Negativo 

added because of transgressions. It was conoep- 

brought into the world lo limit men’s natural of law, 

liberty^ so that they may not hurt each other. 

In short, according to them it preserves the 
freedom, which is allowed {by law) to the 
human wi\] from interference. 

But thi** «? only a negative conception 
law. “Law 16 something more than police.*’ 

Besides coercion there are other characteristics 
involved in it. Thus law is also regarded as 
an organising unity. This is its positive con- 


t So Kent defines law as the totality of the con- 
dition>ii under which the free will of one man can be 
united with the free will of another, in accordance 
with a general law of freedom. 

Savigny defines it as the rule which determines 
the invittihle limit within which the existence and 
activity of each individual may obtain secure and 
free play. 
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positive 
ooficeptioQ 
of law. 


ception. Krause and Ahrens reprecNSint it IMI 
‘^harmonising the conditions under which 
human race accomplishes its destiny^ by tealis<- 
ing the highest good of which it is capable/ 
To attain this highest good is the ultimate 
object of law. 


hnmi^dmf* 
objects of 
law are 
creation 
and proteO‘ 
tion of 
legal 
rightv. 


Immediate objects of Law. Jurisprudence, 
however, is not so much concerned with the 
ukmate objects of law as with the means by 
which these objects are sought to be attained. 
The means are the creation and protection of 
legal lights. The creation, and protection of 
legal rights, therefore, are the immediate 
objects of law. 


RIGHT 


If law is concerned with legal rights, what is 
a legal right ^ The adjective ‘legal’ shows that 
other kinds of rghts are also si>oken of. So, 
first of all what is a right in general? 


right F Right : Might A right is to be distm- 

B. L. Of) guished from might A right, says* Professor 
(o). 13 (a). Holland, is one man’s capacity of influencing 
Bi ht and another by means, not of his own 

strength, but of the opinion or the force of 
society. But if he has the capacity of in- 


2Moll^nd. 

Or Eh Locke ‘ Law ’ in its true notion is 
not so much the 1 imitation as the dir<M*tion of a free 

«Tid intelligent agent to his proper interest the 

end of law is not to abolish or restrain, but to 
preserve or enlarge freedom. 



ISICAL RIGHTS ArR> DUTIES 


6$ 


Riiencifig the sets of another by means of tu9 
own sttengl^. he is said to have a might. 


Le^ md moral right. Now a ris^ is 
moral, if it depends on the force of public 
c^inion ; it is legal, if it is supported by the 
state. As Professor Holland s/tys, a legal 
is a capacity, residing in one man, of 
controlling, with the assent and assistance of 
the state, the actions of others 


Legal and 
moral right, 

r : h, m 
{ah 

Holland, 


Improper uses of the term. The term right luj proper 
(Lke the term law. see page 21) has been ust's of the 
ambiguously used Thus the substantive ^right’ 
right, which signifies capacity/’ is confounded 
with the adjective ngh^ which means ‘rightful ’ 

Again the Latin, the German, ihe Italian and 
the French languages have got the same ex- 
pression to denote law in the abstract, as well 
as right in the concrete 

The relation of law to rights. The relation 
of law to rights is that law defines the rights tion of lasr 
which it will a'd or protect and also lays down rights, 
the proesms by which it will aid or protect 
them. The branch of law which defines the 
rights, is called Adject’ve Law or Law of rights. 
Procedure. 


5 “ A legal right,’ Stt\s Profesnor Vinogradoff, Vitiacrril- 
IS the range of action assigned to a part^icular 
will within the social order established bv law/’ 

Mr Salmond <«avs ‘‘ A right is an inlcrost re- Balmond 
cognised and piotected by a rule oi right ” ^ 

According to Ihering, rights %re legally pro- Ihoring. 
tected interests. 
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Ilsur b io- 

quatety re- 
presented 
as a com- 
mand. 


Wliat is 
sanction of 
lawP B. L. 
12 (h) 21 
(«)• 


Interven- 
tion of the 
state'. B. L, 
21 (a). 


Now this relation* of law to rights ta bd: 
adequately expressed by representing law as a 
command,^ Professor Holland gives an idea 
of the true function of law, when he says that 
every law is a pwroposition announcing the will 
of the state and implying, if not expressing, 
that the state will give effect only to acts which 
are in accordance with its will so announced, 
while it will punish or at least visit with 
nullity, any acts of a contrary character. The 
state thus makes known what advantages it 
^ill protect^ as being legal rights, what dis- 
f dvantages it will enforce as being legal duties, 
and what methods it will pursue in so doing. 
Law and rights (therefore also duties) are thus 
inter-related. 

Sanction. “Law,** says Professor Holland, 
*‘is in fact formulated and armed public opi- 
r;on or the opinion of the ruling body;** for it 
announces that certain states of things and 
Ck urses of action are viewed by it with favour, 
and that in case of the invasion of these states 
of things or in case of contrary courses of 
action being pursued, it will not only look cm 
with disfavour, but will also, in certain cases, 
actively intervene to restore the disturbed 
balance. Thb intervention of the state is what 
he calls the ‘sanction of law.* After the wrong 
is committed the state intervenes either to 
punish the wrong-doer or to prevent anticipa** 
ted illegality or to effect restitution. But 
before the commission of the wrong, the sano* 

4 For an anal^j^sis of Command, see ante., p. 3l« 
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t^e« form of a 4»reat by the Mate ci 
a conditional evil.® 

DUTY. 

Ri^ implies active or passive furtherance 
of Ae vrishes of Ae party having Ae right. ® ® 
Whenever any one is enbtled to such furAer- 
tTw*i. on Ae part of others, suA furtherance 
on Aeir part is said to be their duty. 

Morcd and legal duty. Duties, like rights, ]^orsl Sad 
may be moral or legal, when Ae duty is sup- >«8al duty, 
ported only by public opinion it is moral. 
tAen it is recognised by Ae state it is legal. 

Correlation of rights and duties. Rights Are rights 
and duties are correlatives: when A has a right 
against B, B is under a duty to A. A s duty, 

Aerefore, implies a correspcoding right. 

Austin, however, is of a different opinion. Austin’s 
According to him some duties do not Corres- absolute 
poivd to rights.® He divides duties into absolute 
and relative. Absolute duties are those to 
which there are no corresponding rights: rela- 

5 Austin look 4 at sa notion only as it stands be- y 
fore the wrong is oommittod. Austin inontions ,„pa„iag8 of 
various meauings of the word * sanctiuTi.’ Some of ‘i^anotioiia* 
them are as follow: — 

(1) Austin’s House.- ’-SaiH‘tieri is a oondifclOiia) 
evil annexed to a law to produce obedience to that 

law* 

(2) Blackstione limits it ti> punishmont under a 
criminal ’proceedini^. 

(3> The Roman lawyers applied it to the clauiie 
in a penal law declaring the punishment. 

(4) It is also used as tHjuivalent tr> ‘ conhrina- 
tion by legal authority, ’ wdien w'e say that a bill 48 
sanctioned by Parliament. 

6 Markby follows Austin. 
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duties 

elawified 


Holland 
rejects tVi( 
distinc- 
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tive are those to ^ich there are corr^^fpotul^ 
ing rights. Absolute duties, says he« are 
sanctioned criminally, that is to say^ there 
being no corresponding rights, the violation oF 
such duties results only in criminal prosecu- 
tion. He classifies absolute duties as being 
(1) to cneself, e.g., net to commit suicidci (2^ 
to persons indefinitely, (3) to God or the lower 
animals, and (4) to the sovereign* 

But Austin’s view is not now generally ac- 
e cepted 7 hus Professor Holland says, that not 
only a man has no relative c’uhcs to himsdif, 
to God or to the lower animals, but he has no 
legal duties towards them at all* These duties 
are at be*st moral or religious But he main- 
tains that a man may have duties towards 
persons indefinitely or wiiat amounts to the 
same thing, to the sovereign. 1 he so-called 
duties to one’s ownself, to God or to lower 
animals are reducible to duties to the sover- 
eign. The duties to the sovereign, however, 
are not absolute but relative; that is to say, 
corresponding rights eue possessed by the 
state. % 

The controversy, therefore, is reduced to 
i(ie question • can the sovereign have^ legal 
rights? Austin says ‘no’. Professor Holland 

7 According to P^ofc<^st>T Grav, Ihc id«»a that 
the sovereign can have no legal originated 

with Austin Austiirs position is this To every 
legal right, Tihich is a creation of positive law, 
there are three parties. (1) The soveroign, who sots 
the positive law, (2) th© person or. whom the legal 
right 16 eonferrod; and (3) the person on whom tlw 
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loui says ''tihiat this is so, nmy be 
seen hrom the form of indictment^ which in 
England runs -the king on the proseciition of 
A. B* against C. D.“ Austin himself admits, 
that all absolute duties are sanctioned criminal-* 
ly. The fact, that criminal prosecutions are 
conducted in the name of the sovereign shows 
that he has legal rights- 

Can the sovereign have legal duties? The t7as ttie 
next question that arise*? iss. ran the sovereign 
be boui*id[ by a legal July ? Austin’s reply is 
in^he negative. 


duty is imposcil. Thus that a •‘ovcrnmi should have 
a legal right, would require the existcnet* ol another 
Novereign to confer it. Itut there (aimot he a sove- 
reign over a sovereign in an iiidependent Mato. Tience 
Aufitin C'oneludes that the sovereign oiinnot have legal 
rights. Those wlm hold the contrary view (Hol- 
land, Salmond, Pollock, Brown, Gray, etc.) answer 
thus: It i> not im]>osvibh* that a sovereign .should Austin’s 
confer a right upon Innisidl, When the .sovereign view 
doclarOvS that he will protect some interest of an explained* 
individual, ho creajos a legal right in favour of that 
individual. So when he deelare.s that he will pro- 
tect an interest of his own, ho cresites a legal riglit 
in his ow’Ti favour. There is however, thi.s cliffer- 
enco between a right residing in the sovereign and 
ono residing in a private pi^son, that, whereas a 
private person can only enjoy and oxerc'iso his right * 

at the will of the sovereign, sovereign creates and 
enforces the right which he on joys. 

Seo Jethro Brown, ‘ Austinian Theory of Law%’ 
p. 193. 

The propo.sition that all legal rights correspond 
to duties* h acceptable to Mr, Balmond* if by legal 
rights, only those that are strictly so, are meant. 

He oldssiBes legal rights in general into (1) leffol Legal 
fights strictly so called, t.c., to which there are righta^ 
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powers. 


His argument is— if tKe soverei^ can be 
bound by a legal duty, some other sovereigii 
must impose it; which is absurd (see foot note 
page 72). Hence he concludes that the 
sovereign cannot be bound by legal duties* 
The state, no doubt allows itself to be sued by 
subject, e.g-, in England, by the “ mendicant 
style of proceeding’* known as the Petition, of 
right, but it does so only as a matter of grace* 
Professor Holland, Sir F. Pollock and Profes- 
sor Jethro Brown^ hold the contrary view. If 
the sovereign allows himself to be sued by* his 


corroBpoiicliiig duties, the creditor’s riglit to 

receive payment from the debtor; (2) legal liberties, 
i.e., iKiucfits d<*rivcd from tbe absence of legal duties 
imposed upon a man, (:.(/ , lilxjrty to express what 
opinions he pleases; and (d) legal jwwem, i.e., 
abilities cufjlcrrtMl h^/ law on a man to determine the 
legal relations ol himst'lf or of other i>ersons, e.g., 
the power of a man to make* a \uH. According to 
Mr. Salmond, no legal duties correspond to (2) and 
(3). For duty, says he, i.s an obligatory act. No 
positive acts are due by any body to persons having 
legal liberties and legal powers. But Professor Hol- 
land would answer otherwise. Accordfhg to him, a 
duty is eitlior an active or a passive furtherance by 
some body of the wishes of the party having the 
right. In this sense, there are dutie.s correspond- 
ing U) (2) and (3). Thus the duty correspond- 
ing to legal lilicrties is not to interfere with the 
exercise of legal liberties. Mr. Salrnond, however, 
thinks that the duty of non-interference corres- 
ponds not to the legal liberties, but to another right, 
(viz., that of saft‘tv from interference) which aooom- 
panies liberties. This accompanying or protecting 
right is often absent, e.g,, in the case of a license* 
«Markby follows Austin. 



im AHALYSiS OF A pmtf 


75 


jinbied; ivod get judgment ageinst him end 
<contq>cnsatee die plaintiff, thout^ all this sub* 
joct to his consent, he cannot be said to be not 
bound by a duty.’ 


9 According to Mr. Salinond the ri(i;ht of the 
eubjWsts to sue the sovereign is an imperCe^’t rights 
lieoaose, though judgment ran be obtained against 
the sovereign 1 it can not be enforced^ 




CHAPTER VJL 

The Analysis of a Right 


Bight 
analysed 

B. Ir. 09 The elements of a nght. The elementa of 
(h) ^16 ^ right considered as at rest, that is to 

(6). * considered apart from the circumstances of its 
Its statical origin, extinction, or transfer are called its 
eloments siciical elements They are : 

(1) A person in whom it is vested or wfio is 
the subject of a right. He is also called the 
person entitled or the person of inherence* 

(2) A person against whom the right availsi 
/ e . the person bound or the pers who is 
Aubjcct of a duty, or the perso»i of incidence* 

('*' An act or forbeaiance, which the peisrn 
Can demand from the person bound. 
This may be called the content of the right. 

(4) In many cases^ an object or thing over 
which the right is exercised. • 

To these four elements of a right considered 
statically, a 6fth. which comes in, when the 
right is considered dynamically, or in motion^ 
is to be added. Rights are put in motion, f.e.. 


anoe. 

(4) An 
object 


Dynamic 

element^ 


(1) Person 
of in- 
berenoo 
B. L, 13 
(h), 

(2) Person 
of inci- 
dence 


i Tills IS according to Professor Holland, who 
holds that every light docs not nect^ssarily relate to 
a tangible object Salmond thinks that tho Object 
may be either a matciial or an imn^aterial thing; 
hence an object is an essential element of s right. 



ism^Ysis or a mtm 77 

i^sfeatedl» ^aransfenedi or e;K:iiiigtii^(i by acte 
a Gonvayatice) or evezMa the death 

a father). Acts ahd events may be include 
od in the term facta. A fact, therefore is the 
£fth element of the right. The fact gives rise 
to a tide. 

Thus suppose A buys a piece of land; A is 
the subject of the right, persons in general (as 
we shall see later on) are bound by the duty, 
the content of the right consists in the non- 
interference with the exeicise of his rights to 
the land by A ; the object of the right is the 
land; and the fact (title) is the act, i.e., the 
conveyance by which the land was sold. 

It is necessary to consider the terms person, 
thing and fact, including event and act which 
occur in the foregoing analysis. 

1. PERSON, 

In law there may be men who are not legal 
persons, and conversely there are persons who 
are not men. Thus slaves are destitute of 
legal personality in those systems of law which 
regard them as incapable of rights or duties, 
and joint-stock companies or municipal corpo- 
rations are persons only in the eye of law. 
What then is the legal conception of i>eT8ona- 
lity ? 

I in legal theory, whatever is capable of rights 
and duties Is a person. A person is either'(i) 
natutal or (ii) artificial.^ 


Facts 

(1) Acts ar 

(2) Sveats. 


Illustra- 

tion* 


Fsrson 

aitlisr 

natural 

artificial* 


5 Ako called legal, fictitiou«%, juristic or moral. 
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0) Nttanil Ptnen. A nature' m oppoincl 

to an art’ficiai person is a **liuman being Who b 
regarded by law as capable of rights or 
riiat is to say. who has got a *statiis/ tl^ 
sfofus of an individual, used as a legal term*^ 
means **the legal position of the individual in. 

with regard to the rest of the community/* 
Besides the general capacity or status, a matt 
may also possess various special capacities 
such as liberty, citizeiiship. and family rights, 
Charact eristics of a natural person, A na- 
tural person must be (I) a living human^ 
being, i.e., (a) he must be no monster; (b) he 
must be bom alive; Ibut an infant en ventre sa 
mere (in the womb) is, by a fiction of law, con- 
sidered to be borr, for many purposes, thus a 
child ITU the womb was an exception to the 
rule of Hindu Law that a bequest could not 
be made to a non-existent person:] (c) he 
must not have ceased to live: ( 2 ) he must be 
recognised by the state as a person, that is to 
say, he must not be a slave or must not have 
suffered civil death bv being banished or by 
abjuring the realm or entering into religion. 
These two characteristics combine 1*0 give a! 


• T/ir statvff nf fhp lo^rfr animaU, Beasts 

may h© obierts of rights and duties but noTor their 
subjects. In two cases however beasts may be 
thought to possess legal rights. In the first place 
cruelty to animals is a criminal offence and secondly 
a trust for the benefit of particular classes of animato 
is valid as a charitable trust. Put these iustanosi 
form no real eicceptioii. For the duties toarwde 
animals in these cases are conceived by law as dutiee 
towards society. — Balmond. 
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htcmaii laeing KSs pmonality, yAich tnay be of 
cMoceiai: gjmdes depending on his freedom, 
msitimty. seat, sanity, etc. Thus different per- 
SOnaBdes are sustained by an adult and a 
ipinor. 

(ii) AftiWolal Person. An artificial, con- |g m 
irentional. juristic, fictitious or moral person is artificial 
such a group of human beings, or mass of pro person, 
peity. as is, in the eye of the law. capable jg 2i 11 
rights and duties, in other words, to which the x2 (a)« 

law gives a status. 

« 

Clasmiication. An artificial person may be 
either (a) a universitates personarum, that is, persons 
an aggregate of human beings, e.g.. the state, classified, 
a corporation, etc., (b) or a universitates bono- jg 
rum, that is, an aggregate of rights and duties 
which is treated by law as a person for the 
sake of convenience, c.g., the estate of a 
bankrupt. 

Creation, An artificial person is created by 
the law giving to a group of persons or mass of created? 
property the character of a legal person. The 
legal character is conferred, when the group 
or mass satisfies certain legal provisions, e.g., 
the formation of a joint stock company in India 
when the group of persons satisfies the provi- 
sions of the (Indian Companies* Act; or when 
a Corporation is formed by an Act of the 
sovereign, e,g., the formation of the East India 
Company by the R<n^al Charter. 

BxUrtedon, A universitateo personarum ^xtlzu 
comes to an end (a) by failure of its component gaiibedF 
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parts, ih) by judicial proceeding leading np 
to the Mdtiding up of a company; (c) by for* 
fv^iture and (d) by surrender of privileges* 

11. THINGS* 

Whatever the law regards as an object of 
right is a thing. 

Things are variously classified in law* The 
chief division is that into : — 

(i) Res Corporales and Rea Incorporalea. 
Res Corporales mean material objects or phy- 
sical things, which are defined by Holland as 
permsinent external causes of sensatiom^ 
houses, trees. Physical things may be said to 
be of three kinds: (I) a simple thing, c.g., a 
cloth or (2) a compound thing, e.g., a house or 
(3) an aggregate of distinct things regarded es 
a whole, o.g., a regiment. 

Rea Incorporates are intellectual or artificial 
things. These are intangible, e.g., a copy- 
right, a patent-right, etc. 

Other classifications of things are : — 

(i ) Things divisible ard indivisible. A 
thing is divisible in law, when it canvbe divided 
without impairing Us essence, e.g., a fiock of 
sheep. It is indivisible, when it cannot be so 
divided, e.g., a horse. A horse is physically 
divisible but legally indivisible, because by 
division the parts are not horses. 


^ A thing may be distingui^^hed from aa event 
hy tlie fact that a thing is a cause of repeated sensao 
tioiLS whereas an event is transitory. 



ANALV^S or A mCHT 


61 


Things movable (rea mohUes), e.g^p 
H boXj and immovable (res immabilesl e.g-, 
a hill. 


Oii) MoV'*' 
abta aad 
itimiova- 
ble. 


(iv) Things principal and things accessory, (ly) Priaci^ 

(v) Things which are capable of private Accassoty, 
ownership (res in ccmmercio), e.g , house, 
furniture, and things not capable of private 

ownership {res extra commercio' c g . river oxtni ootti- 

mere lo 


fvi) Tilings consumed by use. c g , food, ^ ^ 

, 1 . ,1 1 by 

*\nd things not consumed by use, e g., a road. 

(vii) Fungible and non-fungible things Fun- 
gible things are those which belong to a given 
class, all of which are practically of the same 
<|uaUty, e.g., a rupee. Non-fimgible things 
are those that have got their di.stinctive indivi- gible. 
dualities, so that one cannot be indifferently 
exchanged for another, eg, a painting by 
Raphael. 


Ill, FACTS. 

Facts are either events or acts. \X but are 

U'ts ^ 

(i) Events. Events, according to Professor fronts. 
Holland, are either mevements of external na- Ji 16 
ture, e.g.. a landslip, or the death of a relation, (a), 
or the acts of a human being other than the 
whose rights or duties are in quest*on 
Lapse of time, change of place and death are 
the most important legal events. 

6 
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(ij> AetSp Acts are movements of tb^ 

In the widest sense of the term^ acts are ehhibr 
inward or ixitemal, or outward or e^emaJL 
The former are acts of the mind while the 
latter are acts of the body. For the ptirposea 
of the legal science, act is only outward and 
may be defined as a determinaticsi of the witt 
producing an effect in the sensible world. 

Of acts so defined some are positive^ i.e*. 
of commission, others are negative, i,e,p ol 
omission. Acis of omission are forbearances. 

Essentials of an act. The essential elements 
of an act are : 0) an exertion of the will, (2) an 
accompany mg state of consciousness, and (3) 
a manifestation of the will. 

!■ Will. An act of will is the psychical 
cause by which the motor nerves are imme-* 
diately stimulated or the inward state which as 
experience informs us, is always succeeded by 
motion while the hoAy is in c' rormal condi- 
tion’* (Holland). The will is essential to an 
act; so, if an act is caused by physical comptJ- 
sion (vis absoluta) there is no act b^ause of 
the absence of will, c.^ , when the hand of a 
person is foicibly guided in singing his name. 
Sometimes the will may be present due to 
being coerced by threats, undue influence, 
etc- Here the act is not the result of free 
volition and hence does not produce all or some 
of its legal consequences* Thus in English law* 
a contrfict obtained by undue influence le 
voidable*. 
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9 ? 


II eKeftion 4I ^ will b« one dbe eMaiw 
tiai* el an act tt may be aaked, bow an attifi* 
ciat peiaott, e.g., a corporation, can act, i.e., 
bowr can k exert the will. The answer is that 
it will do so by a representative or by a majo- 
rity of its members. 

II, ConseiOUSIMSS. TTie second essential ^ 
r • • r secona 

or an act is an accompanying state or con^ element ci 

sciousness. regarding the consequences of the an aci: 
act. When I do an act, I exert my will and consoious- 
proceed to make it manifest by a muscular 
movement. But when I make the muscular 
movement, I am conscious of certain results 
which are likely to follow from the muscular 
movement. These r suits are of two kinds ; 
some of them are those to the attainment of 
which 1 make the muscular movement. 

These are said to be intended* Others are 
known to be likely to follow from my act but 
are not intended. These ar^ said to be due to 
negligence. 

(a) INTENTION Intention is important Inten- 
becaiise law^ takes no account of a bodily 
movement in which there is no intention or 
negligence. When the doer of an act adverts 
to its consequences and desires them to follow 
he is said to intend the consequences. So tneans^ 
intention involves a kind of intelligence, i.e., 
the power of foreseeing consequences on the 
part of the doer of an act. But some people 
are below the average standard of intelligence, 
while others may act under restraint or with 
perverted mtelligence. In all these cases 





PRtNQFLES OF JUElSPRypENCE 


Chief 

grounds of 
exetn^- 
tton from 
legal liahi- 
Hty. 


fgno- 

rancv. 


intentioa ia impaired and hence the peraons 
concerned are excused from liability for their 
acts. The chief grounds for such exemption 
are the following : — 

(1) Insanity. An insane person or a lunatic 
is not responsible for his acts, for he has not 
the consciousness necessary to enable him to 
intend the acts. 

(2) Minority. Intention is absent in a 
person who has not attained the years of dfs- 
tretion. Thus the Indian Penal Code lays 
down a general exception to the effect that 
nothing is an offence which is done by a child 
under seven years of age 

(3) Intoxication. Intelligence may be tem- 
porarily suspended by intoxication, or temp>o- 
rary delirium. In such cases law regards the 
person so affected as incapable of understand- 
ing or of forming a rational judgment as to the 
eflFects of his determination of the will upon h’s 
interests. Thus according to the Indian Con- 
tract Act contracts by a person in a state of 
drunkenness arc void.^ 

Ignorance, Intelligence may be perverted 
by ignorance or mistake. A distinction is 

^ In the Criminal Law of India drunkenness is 
only a valid excuse if tlie thing which caused the 
intoxication ^as administered to the person without 
his knowledge or against his will The point is that 
intoxication affects intention wholly or partially^ 
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geiQM^mOy cibrawn between igxiorante of law end 
igno^rance of fact.® 

Ignorance of Law. Ignorance of law is no 
excuse for breaking it. Ignorantia juris nemi- 
nem excusoL In Roman Law the strictness of 
the maxim was relaxed in the cases of women, 
soid'ers and persons under twenty-five unless 
they had good legal advice within reach. The 
reason of this rule is variously stated. 


Of Utr 
and of foot. 

Igno- 

raiwof low 
18 not an 
sxcnse. 

!R<6a8oa« 
of the rule. 


(1) The Romans thought that ignorance of (1^ Law is 
l^w is not an excuse for the law is definite and 
knowable. But as against this view it may be 

said that to expect all people to know the law 
is only utopian and not practical. Blackstone 
varied this by contending that it is the duty of 
every man to know that part of the law which 
concerns him 

(2) Secondly, as law is in most cases derived (2) baw is 
from the rules of natural justice, it is sometimes 

said that altnough a man may be ignorant that 
he Is breaking the law, he knows very well that 
h is acting unjustly and dishonestly. Against 
this view^il may be urged that it is not always 
true that peorle breaking the law are also act 
ing dishonestly 

(3) Thirdly, it has been said that if ignor- (3) If rulo 
ance of law were admitted as a ground of ex- 
emption, the court would be Involved in 


^ '» N^Mther in the RoTnan noj m Tru»clr*rn Con- 

tinertal sa stems is the distiiirtion between 

errors of Ui’v and error*% oi fact with the .sarr'c sharp- 
ness as in England. Markby. 
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queetions which it were scarcely pooeible to , 
solve, and which would render the admintatia* 
tion of justice next to impossible. This reason ' 
of the rule is stated by Austin and according 
to Professor Holland it is no doubt the true 
reason.^ 

Ignorance of fact Ignorance of law is not 
excuse but ignorance of fact is often so. The 
law on this subject is somewhat complicated. 
So far as English law is concerned the general 
rule is that mistake of fact is an excuse within 
the sphere of criminal law while in civil laHv 
responsibility is commonly absolute. 

Chance, Chance or inevitable accident is 
commonly recognised as a ground of exemp- 
tion from liability. Results which follow from 
acts without being intended are said to be 
cue either to chance or to negligence. The 
difference between chance and negligence lies 
ii\ this that whereas in chance the doer of the 


6 Hut Austin’s view doos not satisfy Markhy and 
Mr. JuhIk’G Holmes. Aecordiug to Mivrkby alleged 
Criticism of errors of fuet are ms dilfieiilt to )nvesli'>^ ite as alleged 
Austin’s errors of law. Mr. Salinond (also offer^ the same 

view. criticism . Mr, Justice Holmes says “ every one 

must fe.ol that ignoranro of the law could never be 
admitted as an excuse even if the fact could be proved 
by siglit and hearing in every case.” According to 
him the true explanation of the rule is the same as 
that which acc'ounts for the law’s indifference a 
man’s particular temperament and faculties. Mr. 
Balmood says» the fact seems to be that the ml© 
in question while in general sound dw,; not in its full 
extent and uncompromising rigidiiy admit of ^ny 
sufficient justification.*’ 
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no means of foreseeing the results^ In 
negligence he might have foreseen them if he 
had taken more pa*ns to inform himself. 

(h) Negligence. It is difficult to describe NegH- 
negligence. It is either a state of the mind cr geacs; 
a conduct resulting from such mental state. 

As a state of the mind negligence may be de- (h), 
fined as the mental attitude of undue indiffer 
ence with respect to one’s conduct and its con- 
sequences. But such undue indifference is at 
cylroLle un'ess an unlawful conduct resv^lts 
therefrom The foundation of tower may 
be v/eak to the knowledge of the owner, bu^ 
until the tuwer falls and does injury, the owner 
canhot be sued.^ ’ 

Standard of mcasaremcni. The mental Standard 
phenomenon of negliirence has sometimes got ^ measur 
to be legally examined ^ 

In enquiring into the alleced negligence of a jj jq 
person, lawyers have tried to ascertain whe- (6), 
iher his acts conform to an objective s^^andard 
of carefulness. There may be two such stand- 
ards, (I) Sometimes negligence or the want 
of due difigence is measured by the amount of 
ctie, which the person, whose conduct was ^ 
f Austin distinguishes between — 

1, Neglrgence — ^th© state of mind of ono who N'egli- 
inadvertendly omits an act and breaks a positive gonce«, 
4utyl 

2. HeedlessnesB — ^th© state of mind of one who Heedless* 
inadvertendly does an act and breaks a negative 

, 3. HashneMB — which reaembies heedlo’^snoss, ex* 

that the party who does the act adverts to its Rash&eas* 
eotiseqnences but insufficiently. 
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callf-H In question wm wont to shoV In tj»e 
nrnaMtnem of hia own affairi, Condu:t ^ ; 

conforming to this standard is 'called culpa. ih‘ 
concrete. (2) It may be also measured by the 
care which would be exercised under the 
circumstances by the average good citizen. 
Conduct falling short of this is caled culpa in 
abstracio. 

This abstract standard is being applied in 
the modern decisions of the English and 
American courts. Thus in Engand» action- 
able ne^llgerce has been described as the orais- 
sjon to do someth if ig "vvliich a *'casonabe man 
would do or the doing of something which a 
reasonab’e man wo'dd not do.'^ In America 
Mr. Jtistice Holmes has held that in rletcrmin- 
ing civil liability of ni^*n c>ii the ground of 
rtegligenc*'. law d<*libt'ra»( iy leaves hi? idiosyn- 
CTTcies out of acciKuit. and assumes that he 
Has as much capacity to judge fiTid to foresee 
consequences, as a man of ordinary prudence 
would have in the same situation. 

Two decrees of nci^lwence . The care 
which a person is required to use fh his con- 
duct is of two d'giees : (I) that which is due 
from persons generally, (2) that which is due 
from oersons occupyi’^g positions wh'ch 
mark them out as being exceptionally reliable 

Tho niialysis j\, too siihtlo and for practical pui;* 
poses. negligeiico may bo regarded as including heed- 
less noss and rashness 

B l*c'r Aldei\vKi U. in r. Firiuiiudinm Water" 

Works Co., n Kx. 7S1. 
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•with reference to the maUer in question.'" 
Persons , of the former class are only liable for 
gross negligence or culpa laia\ persons of the 
latter class who are otherwise called specialists 
are responsible for culpa levis or ordinary ncg* 
Ugence. They profess to posses a high stand- 
ard of efficiency and therefore they are liable 
for slight deviation from such standard. 

Negligence may consist either in * faciendo ' 
or in "non-faciendo/ bemg either non perform- 
ance or inadequate performance of a legal 

duVy. 

111. Expression. The third essential ele- 
ment of an act is the manifestation or expressiot) 
of the will, which may he '.‘xpress or tacit an^ 
may be manife ted oi eK]aessrd l>y the party 
wililrg, cr bv an age?it, '*'Kich case the act 
of the agent is the act of tl >rincipal {qui jacii 
per cliurn (acl* per <tr: he who doon anyth. ng 
through the inslrune ntalitv <'f another, does it 
himself). 1 he manife«tation may either be 
formal, whne law rrnnir#^‘s that a sale of 

lamd should l)e bv registered . writing, or 
informal. ^ 

Glassificafion of acts. Acts are either law- 
ful or unlawful. The juristic result of the un- 
lawful ads is never that aimed at by the doer. 
Some Irwful acts depend on the intention of 
the c^oer, while others do not. 

Jur^^Hc Ads. Where the legal result foHows 
becaw.’ie that result was itself contemplated, 
the act is variously called by English writers a 
^’Juristic act*’ or "'act in the law.*’ It is de- 
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lircfesion. 
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mal 
sion. 
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aedaP 
B. L. 12 
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jfiiied by Windscheid as **a rrmnifestaticm "of , 
the will of a private individual directed to» tho , 
origin, extinction, or modification of rights/*^ 
L:ke ail acts. Juristic Acts must exhibit an 
exertion of the will accompanied by conscious^ 
ness and expressed. The legal result is also 
nullified or modified by the existence of error, 
compulsion, fear, fraud or any circumstance 
preventing the free exercise of volition. The , 
juristic acts may also be performed by agents 
and are cither unilateral or bilateral. 

Juristic acts which are wantir.g 5n "he re- 
quirements of such acts are either void or void- 
jTje. Whtu tie wanting requirenT^nts are 
essential, the act is void from the beginning — • 
the act being a mere nullity; where, however, 
the deficiency ‘s one which may be supplied 
by a subsequent change of circumstances (e g , 
where the defective authority of an agent is 
subsequently ratified), or where it may be 
waived by the part>' to be bound, as in the 
case of fraud or compulsion, the pxt is not void 
but voidable, i,c., liable to be attrcked by the 
paity sought to be bound by it. ^ 

Mistake. The most important circumstance 
which makes an act voidable is mistake or 


Act in the ^ Act in the law and act of the ?air. An act in 

law and act 1®^ (winch may he railed, though not very hap- 

of the law. pdy, an act of the party) has been dciined abov^ 
An act of the law, on the other hand, is the creation, 
extinction, or transfer of a right bv the operation of 
law itself, independent of any consent thereto on the 
part of him concerned. 
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according to Savigny, ara dithar 
^uriotia or genuine. Spurioua or negative 
^errors are those which prevent a juristic act Mistakes 
firom coming into existence on the ground that 
diere is no correspondence between will and 
ita expression Genuine or positive errors tie 
these that pievent an act from producing its 
legal effect. 

The correspondettce of will and its expres- Nssd will 

Sion» Following Roman I aw, Savigny has 
laid down lhat in order to the production of a 

m ooiTSs* 

juristic act, the will and its expression must be poudeace!^ 
in correspondence. But it is very difficult and 
sometimes impossible to ffnd out this corres^ 
pondence. 

The cases m wh'ch the will and its expres* They may 
sion may differ may be distinguished as follow, sometimes 
The difference may either be intentional, or 
tmintentional. Intentional difference may re- 
sult from a mental reservation, or it may be 
the result of use of words, which produce a 
juristic act without any intention to that effect : 
e.g., when legal phrases are used in jest or on 
the stage; or when a phrase, appropriate to a 
juristic act of one kind, is applied to produce 
another; or when persons agree to give a 
meaning to their words which they do not 
usually bear. Unintentional mistake is due 
to essential mistake and therefore prevents the 
production of a juristic act A recent school 
ol writers maintains that in enumerating the 
requimtes of a juristic act. the will may be left 
out of eonsiderationy and only its external ex* 
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presaiob may be taken into account, as U done 
in the case of contracts. 

We have already said that acta (mcluding 
juristic acts) are sometimes required to be ex;* 
pressed in a particular form. 

Like all other acts juristic acts may, in most 
cases be performed thioui?h an agent. An 
agent is a representative whose instructions 
allow him to exercise an act of will on behalf 
of his principal, (and hercm he differs from a 
messenger who only communicates the wij[J of 
hi«^ principal), to act, to some extent, at h’s 
ovvn rliscretic n (Holland)- ITie authority of 
the agent may be either express or implied* 
The modern tendency is to extend the prin- 
cip^ of egency. 

We have already said that jurist’c acts are 
of two kinds, unilateral or one-sided, and bila- 
teral cr two-sided. A unilateral act is one in 
which there is only one party whose will is 
operative, as in the case of the maker of a will. 
A bilateral act, on the other hand^ is one which 
Involves the consenting wills of ttvo or more 
distinct parlies, c.g., a contract, a lease, etc. 

Characteristics of a juristic act. The cha- 
racteristics of a juristic act of any given species, 
are divided into ^ho^c which are essentialia, 
naturalia and .'>ccidentaHa negotii. 

The * essentialia ’ of an act are those facts 
which constitute the very essence of the act 
without which it could not exis*’. Thus in m 
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icoiilaract of sale, a 6jcedi price » the * caaeB** 
tuJia/ 

The * xiaturalia ’ are thoee facts which the Naturaha. 
law itself presumes from the act, though the 
presumpticm may be contradicted; e.g., the 
presiunption in Roman Law that property in 
goods did not pass till the price had been paid. 

The ‘ accidentalia ‘ are those facts which are 
not essential and which must be proved, as 
for instance, that the purchase money m a sxl'^- 
contract shall be payable with interest from the 
date of the contract 

If an act is deficient in any c ne of the essen* 

tialia negoti , it is null and void Sometimes of 

the deficiency can be waived or is ciued by any of 

lapse of lime. Sometimes the act is voidable 

. r f 1 uients. 

at the opinion ot one or the parties 

The naturalia and accidentalia can be waived A coinli- 
by the will of the parties to the act Such 
variahons are called f ondition A condition 
is * suspensive ’ when the commencement and 

resolutory ’ when the termination of the 
operation of the act is made to depend upon 
its occurrence 



CHAPTER VIII. 

The Kinds of Legal Rights. 


EightB 

dasi6ijS€<]. 

B. L. 10 
(o). 11, 13 
(a) * ih), 
16 (b). 
Public und 
privftte 
riftbtfl. 
Ncrmal and 
abnormal 
rights. ^ 
Eif^hts in 
rom and 
rights in 
porsoTiam, 
Antecedent 
and 

Remedial, 

rights. 


In thia chapter we shall discuss the principal 
modes of classifying rights. Rights are either 
I. Public or Private (having regard to the put* 
He or private character of the persons concenv 
ed). II. No-mal or abnomal (having regard 
to the normal or abnormal status of the persops 
concerned). HI. In personam or In rem 
(according as the person of incidence is limited 
or unlimited in extent) and IV. Antecedenlt 
or Remedial (having regard to the act being duo 
for its own sake or being due in default of 
another act). But this is only a cross-division 
and therefore a particular right may be classi- 
fied under one of the alternatives of each of 
the several divisions. 


Public 'and 

private 

righta. 


What U a 
public 
person ? 


What is a 
private 
pomou ^ 


I. Public and private rights. The Prin- 
cipal division of rights is the one dependent on 
the distinction between the public ot private 
character of the persons concerned. 

** By a public person we mean either the 
state or the sovereign part of it, or a body or 
individual holding delegated authority under 
it.” 

” By a private person we mean an indivi- 
dual. or a collection of individuals however 
large, who or each one of whom,, is of course , 
a unit of the state, but in no sense representsr 
it, even for a special purpose.” 
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When hcA the petson of inherence aa r^Mband 
aa the peraon of incidence are private peraona 
0 t aubjecta^ the right is called private and the d^aed. 
law touching the relations between aubject and 
aubject ia called * Pnvate Law/ When either 
of the above persoriB is the state, the right is 
called Public and the right between the subject 
and the state or vice^ versa is the concern of 
the Public Law. 

Corresponding division of law into pubiio B L. u 
and privatOi The division of rights into public 
and private leads to the division of law into 
public and private. 

According to Professor Holland this is the 

radical division, and for the following reasons ; 

(a) TTie div sion is logically consistent for it 

places, under one head, the lights which affect 

subjects both as persons of inherence as well 

f 1 j 1 1 Importance 

as persons ol incidence and it places under a 

different head the rights which affect the state 
. . f division, 

either as person or inherence or as person or 

incidence, (b) Moreover the division of law 

dependent on the distinction between public {h) 

and private persons is the pnmary one and it 

has the sanction of history being as old as 

Aristotle The Roman Jurists also recognised 

the importance of this distinction (c) In the 

last place, the division is convenient for the 

purpose of arrangement^ for, in accordance 

with it"* constitutional, ecclesiastical, cnminaL 

and administrative law, on the one hand, and 

the law of contracts, of real and personal pro- 

perty* of wills and succession and of torts on 
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the other hand, form two groups, io one or 
other of which every legal topic may be readily 
referred.” 

In Public Law the state which defines and 
protects a right is itself interested in or a£Fected 
by it. When it enjoys the right it will exact the 
same of its own accord and when it is the 
person of incidence, it may refuse to fulfil its 
obligation. In I’rivate Law the person inter- 
ested in and the person affected by the right 
are both private persons. 

An illustration will make this distinction be- 
tween Public Law and Private Law clear. A 
conspirator against the state violates public 
right, for the state has a right not to be con- 
spired against, and he ’s punished according 
to public law. But if my tenant does not pay 
rent my private right is violated, the tenant and 
myself being both private persons, and the 
rent will have to be realised according to 
private law. It must he noted, however, that 
an act may Infringe a private as well as a public 
right at one and the same time. Thus an as* 
.vault which violates the right of Vhe person 
assaulted not to be molested also violates the 
right of the state not to be hindered by an act 
likely to disturb public peace. 

But Aust'n does not consider that this is the 
primary distinction. He divides law intb law 
of persons and law of things. • He sub-divides 
law of persons into public law and private taw 
Thus according to K^m public law is the law of 
political status Professor Holland does not 


tHolland. 
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4igree Au«tm in this as well as iti the 

latter's classification of duties into absolute and 
srelativei See Ante pp* 71 — 72, 

Public and Private law together constitute Municipal 
what is known as Municipal Law, which regu- 
lates the right between subject and state or 
subject and subject. But there is also a third 
kind of law called International Law which 
regulates the rights between state and state, i/aw 

If we accept Professor Hojland's definition Hom inr 
'of law, as a general rule of external human 
action enforced by a sovereign political autho- law Uw 
rity, we must regard International Law as law ^ 

by couitesy or <*iinIogy onlv. fcr her^' iu> politic 
cal arbiter ib pu sent v,\u reas n NK.tu^ jpal Law 
such an aibitei is piesent, .illlu^'igh he is 
sometimes one of the parties and sometimes 
not. But the expression International Law is 
in common use “ to expres-, tho^e rules of con- 
duct in accordance /ith \vhich» either in con- 
sequence of then <*xpr-‘s<^ rcnv'nt, oi in pur- 
suance of the * < ivihzed world, 

nations are expected ‘ a t ” 

II. Normal and abnormal rights. The i.au ot 
second mode of dividing rights is that based on 
the normal or abnormal status o-f the persons H mgs. 
concerned. Rights may thus be classified into ^V(<i) 
(I) those in which the status of the persons re- , 

quires to be specially considered; (2) and those 
in which that is no>t so. 

Law of persons and things. The above 
classifiration of rights has led to the division of 
law into law of persons and law of things. 

7 
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We have seen in the previeua chapter that ai 
tight has four essential elements, the person of 
inherence, the object, the act and the personi 
of incidence. Thus the first and the fotxrlh 
elements are the same, viz,, person, while the 
second and the third relate to things. Hence 
practically there are two elements, viz,, per- 
sons and things. Law may therefore be divided* 
into law of persons and law of things. 

The expressions used in the above distinc** 
tion are derived from the Romans, who divided 
(though probably nor very scientifically) laJW 
into Jus quod ad personas pertmet or jus pet^ 
sonarum (law ot persons) and Jus quod ad ree 
peritnet or jus return^ (law of things). Pro- 
fessor Holland does not accept the above menr- 
tjonerl expressions and suggests ‘normal* and 
abnormal ‘ as better substitutes In giving 
reasons for his proposal, he says that the Latin 
expressions are full of ambiguities. Moreover^ 
a right varies as one or other of the four ele- 
ments of It vanes, but the possible variatione 
of two of them Uiz , persons of inherence and 
of incidence) are less than those of thc^other two 
(viz , objects and acts) This is so not only 

1 Tlif' cVj>ri's ion Mtnni os ,ui ihbroX’intion 

of Jus quod a<l’ rcs poitinot wjis mtrnducod Ifr the 
later Ttimian Jurists The aboxe uietlmd of diyt!t!iio>n 
was adopted hv TTalo who was tollowed h^^ Hlaekstona« 
Similarly llontliam dixides law into ‘particular^ and 
* gcneial.’ M llloiideau into law of Capahles and law 
of uicapabk's and Poste into law of Equals and TTii^ 
equals. WVstlakeV division depending on * status * 
is on a similar bosib. 
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because both df tbe two fonuer elements we 
persons ^nd thus liable to the same variations* 
but also because the characteristics of a person 
are less variable than those ^ I objects and acts 
{i.c.* tKin^). Thus the proper mode of study- • 
ir.g a body of laws is first to take it generally 
1 e., without regard to any peculiarities of per- 
sonality (lew of normal status), and then to con- 
sider the vaiiations of personality (abnormal). 

So the expressions ' abnormal law.* and 
* normal law * are better than ‘law of persons* 
anjl *Iaw of things.* 

Professor Hollano hirther points out that b 13 
even if it be convenient to draw a line separa- 
ting the field of law of person from that of law 
of things* there is a difficulty in fixing as 
to where the line of demarcation should 
be actually drawn The true test according The true 
to him is this Does the peculiarity 
of the personality arise from anything uncon- ality 
nected with the nature of the act itself which 
the person of inherence can enfcrce against 
the person of inr idence ^ Thus a landlord has 
no peculiarity apart from the acts which he can 
enforce against the tenant oiz., payment of 
rent, etc.; but if he is an infant his rights are 
modified in various ways. Such affections of 
personality as cause modifications of right are 
of two kinds. The person may be artificial 
(c.g*, a corporation) or the person may be 
under disability on account of age, sex, etc. 

While stating the true test. Professor f Holland Pibfessor 
critidses the test laid down by Austin accord- 
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ing to whom the marks of status dr personality 
are three : (I) residing in a person as a membet 
of a class, (2) residing in a class, (3) residing in 
the person. But these marks are not sufficient- 
ly distinctive as they will be found not only in 
infants and lunatics (to whom law gives a 
special status), but also in landlords and stock* 
brokers who as members of a class do not 
possess any special status. Profeasor Holland 
also rejects as insufficient the view (Anson's) 
•■hat status is such as cannot be varied by con- 
tract. . 

The division of law into law of persons and 
law of things may be traced private, publ’c 
and international law. In private law, the law 
of persons describes the ways in whi.-i the 
general law is modified on account of varities 
of status; in F^ublic Law, it is the description 
of the state, of the government and of other 
bodies or pf^rsons ha^ng delegated authority: 
and in International Law, the law of persons 
deals with the characteristics of a fully sovereign 
state and the result of absence of these charac- 
teristics. Again the law of things^ in private 
law, is a description of the various kinds of 
rights enjoyed in. private capacities by persons 
as subjects of the state and not as representing 
the sovereign; in public law it consists of ad- 
ministrative law and criminal law ; and in inter- 
national law it is a description of the various 
kinds of rights enjoyed by states* 

III. Rights in rem and rights in perso- 
nam* The third division of righte is into ris^ts 
in rem a|nd rights in personam* A ri|^t in 
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rcm ‘(#uro in rent) is at rigjit that U available a«WK>na»u, 
against the whole worfd. The right of the 
ofwneV of a house to use it exclusively is avail* w* 
able against the whole world so that the rest ju 
of the World is under an obligation not to in- 
terfete with that right. A right in personam 
{jura tn personam) is one that is available against 
deteiminate individuals. Thus the landlord’s 
right to have rent is available only against the 
tenant.^ 


IV. Antecedent and Remedial rights. The 

fburth division of rights is that into antecedent 
and renmedial rights. An antecedent rifht is 
one vdiich exists independently of a wrong 
having been committed. A rem*»^dial right is 
one that is given by way of compensation to 
a person, whose antecedent right is violated. 
Thus a servant has an anteced. rt right to get 
his wages from his master. It is antecedent, 
for it exi.sts independently of any wrong having 
been committed by the master. But if the 
master commits a wrong by rot paying the 
wages in time, the servant will have a remedial 
right of %uing the master. The expressions 
‘primary,’ ’.sanctioned’ and ‘of enjoyment’ are 
sometimes used as substitutes of ‘antecedent’. 
So ’secondary,’ ‘sanctioning.’ and ‘of redress 
are used for ‘remedial.’ 


AntAMSe- 
dent and 
Uemadiat 
Right. 

B.L. 10 (o), 
11 (?>), IS 
(a) 

B.L. 12 (W 


Kquivalest' 

oxpressioiuiA 


2 The Romans used expressions Jus iri re and Jus 
ad rem in place of rights in rem and rigiiU, in per- 
apnam. Hugo used ‘rights against individuaJs’ and 
'righta against the world.' Professor Holland sug- 
fpsts ‘‘’rights of determinate’ and lights of indeter- 
minate inoidenoe.* 
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CHAPTER IX. 

Rights at Rest and in Motion* 

The order of our study. We began by de- 
fining Jurisprudence as the science of Law. We 
next defined law and found that the immediate 
object of law was the creation and protection 
of legal rights This led us to analyse legal 
rights « nd to classify them We have seen jn 
the preceding chapter that various modes of 
classifying rights give rise to various kinds of 
law. We have further seen tha*- of the various 
classifications the division of law into private, 
public and international is the most convenient- 
The order of our study will be to consider the 
various kinds oii rights under each of these 
topics, viz , private, public and international. 
Each of these kinds of rights, again, has to be 
considered under two aspects, either as at rest 
or in motion, that is to sav, we shall not only 
study ‘the n€iti’re ar d scope of each kiyd of right 
but also the causes which ongmate or terminate 
them. We shall commence this method of en- 
quiry in the next chapter. In the present 
chapter we shall make certam general observa- 
tion.s regarding rights at rest and rights in 
motion. 

I. Rights at Rest. To study a right as at 
rest, i.e,, its nature and sc% pe. we must con- 
sider its orbit and its infringement. “ By its 
orbit vfe mean the sum or extent of the advan- 
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^ges which are conferred by it« enjoyment. By 
ite mjringemeni we mean an act in, the strict 
sense of the term which interferes with the en- 
joyment of those advantages/* ‘ Orbit * and 
* infringement * are correlative terms and the (p) 
knowledge of one implies the knowledge of the* 
odier; sc much so that often the orbit of a right |^^^***^ 
IS ascertained by an enumeration of the acts 
which ate violations of it 
CASfc^ WHLRL INFRINGEMENT IS NOT,. 

V. iINOS 

REAL An act which apparently infnnges a hors in- 
right may not be a real infringement in the 
following cases — 

(1) Where the apparent act is no act at all; 

i.e., where the result is due to circumstances ^ 

over which the agent had no control, e.g , 
where a horse getting frightened by a noise be- 
comes unmanageable and does damage 

(2) Where the apparent, act is not the true 

cause of damage 1 hus ih the famous Squib 
case (Si^ott \ ^ hephnrd) a Squib was thrown 

by A at B, and B to get rid c»f it threw it at C, 
and It was thus passed on. 1 11 uhiinately it hit 
and irjured Z Here the damage was due to 
the act of A and net that of the last thrower 

For he who does the fi’st wrong is answerabh ( ontri- 
for all the con'^cqui nlial demages IVofessor 
HoUand thirks that the decision m this case 
might have been otherwise, as law will refuse 
to regard an act as the cause of a result vhicK 
* too remote " or to which the injured party 
contributes by his negligence The result is too 
remote from the act when they are not ** con- 
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catenated as cause and effect.** A person Ur 
guilty of contributory negligence when be so 
acts as to become a * co-operative cause * of his 
own injury. Thus when the cattle of a person 
stray on the railway line and are injured, he is 
said to have contributed to the injury, if he di<f 
not negligently get the gates shut up. But there 
is no contributor>'' negligence when the injury 
could be avoided by the *‘ ordinary care of the 
wrong-doer.*’ 

(3) When the right infringed has beenr 

waived : * Volenti non fit injuria. When* a 

right is waived freely and with knowledge of 
the circumstances, en act which would other 
wise be an infringement may become permis- 
sible. 

(4) When a right is forfeited, an act other- 
wise illegal becomes legal ; e.g., an assault is 
not actionable when it is shown that it follow- 
ed a forcible entry into defendant's house and 
refusal on the part of the plaintiff to vacate it. 

(5) Public Policy. Thus trespass on an- 
other’s land adjoining to a high way is not 
actionable, when the highway becord^s impass- 
able 

Besides the person apparently infringing a 
right, others might be held reponsible for the 
infringement Thus in accordance with the 
maxims ‘ respondeat superior * and ‘qui facit pet 
aliiim facit pe se,’ a person is liable for those 
, acts of his agents or servants which were 
authorised by him or which were done by themr 
in the course of their employmtnt. The one* 
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exceiMtion to tKis general rule is that subject to 
certain statutory restrictions, one fellow-servant 
cannot recover damages for injuries sustaix^ 
in their common employment from the negli- 
gence of a fellow-servant, unless such fellow- 
servant be an unfit person for the employment. 

IK Rights in motion. The origin, transfer 
and extinction of rights are due to facts which 
arc either acts or events A fact originating a 
right has long been known as title. 

Bentham's nomenclature oj facts. Bcntham 
divides facts into (I) inoestiticc, { e., originating 
rights: (2) dwcstitfOc, i.c , extinguishing rights; 
and (3) franslaiioe, i.c., transfernng rights. The 
whole class of facts is <lescnbed as diapositioe, 

I, Investitive facts. An investitive fact may 
be either (a) a direct act of the sovereign power, 
as when a privilege or monopoly is granted, or 
(b) a fact which brings a particular case within a 
general law, e,g , the death of an ancestor 
bringing in the operation of the law of inheri- 
tance- In the former case the fact is a 
privilege, jh the latter it is called a title, 

2* Divestitive facts, A fact terminating a 
right is called a divestitive fact. Thus the sale 
of a property terminates the right of its owner. 

3. Translative facts. In the above illustra- 
tion, the sale not only terminates the rights of 
the transferor, but also creates a right in favour 
of the transferee, TTius one fact may be look- 
ed upon both as divestitive as well as investitive. 
Such facts are called translative. 
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Translative facts are either voluniary, 
sale, contract, will, etc., where the right passes 
on account of a voluntary act* or inoolurdary, 
e.g., death, bankruptcy, escheat, etc., where 
the passing of the right depends on an external 
event. Voluntary translative facts are also 
called alienations, which may be cither gta- 
tuitious or for value- 

A translative fact may operate, f.e., a right 
may pass from one living man to another (inter 
vivos), c-;?., in a sale, or from a dead person to 
a living person, e.g., in a will, but never from 
a living person to one who is dead. 'Xgain a 
right may pass from a natural person to an arti- 
ficial person or from one artificial person to 
another The right translated cannot be greater 
in extent than the original right. But it can be 
of less extent, as in the case of an easement, 
or of equal extent in which case it is called a 
succes.sion. 

Universal Kucccssion. In a universal succes- 
either singular or universal. When one- or more 
distinct rights pass by it, the succession is called 
singular, e.g,. the nassing of a leasehold 
irtcrcsl. A legacy is a form of singular sucxea- 
sion. It is a “ deduction from an inheritance 
for the benefit of some one.” 

Univtrsal succession. In a universal succes* 
sion, the whole bundle of rights and duties of a 
oerson passes: eg., the succession ol the 
executor. The most important kind of universal 
succession is the passing of the rights of a 
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■^jeceasfed p«a»oiv Such succewon may etOter 
be intestate or testamentaty. 

f 

litteMtaic succession. Intestate succession is 
lostorically earlier than testamentary succession. 
In early times, individual ownership was but 
Uttle known, the idea was that “ property 
really belonged to a family group and that the 
right of an individual was merely to administer 
his share of it during his hfe-time.** Thus 
twhen a man died his property devolved on 
his children, falling them, it vested in certain 
collaterals and in their default, it went to the 
members of the gens or clan. Later on, it 
was perceived that these rules did not always 
secure the best provision for the family, and 
this led to the introduction of wills by which a 
iDCtter provision could be made. 

Testamentary succession. Tlius wills arose 
out of the necessity of selecting the heir. As 
such a selection was an invasion of the rights 
of the megibers of the family it had to be 
ratified by the legislature Wills were then 
publicly made Afterwards they became 
private The following topics are to be con- 
sidered in studying wills * (al the capacity of the 
testator, his age, etc; (b) the capacity of the 
person who takes under the will; thus attesting 
witnesses are not allowed to take undei a Will : 
(c) the contents of the will ; id) the effect of the 
operation of mistake or undue mfluence on the 
testator; (c) the causes which invalidate a will; 
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(/) conditiona precedent tp the operation of the « 
will and (g} power of the hciT executor, 
to refuse to take under a will to claim to lae- 
relieved from liabilities in. excess of assets* 



CHAPTER X. 


Private Law: Rights in rem. 

Adoptini^ as the basis of our treatment the 
grand divisions of law into (1) Private* (2) Public 
^nd (3) International, we now proceed to deal 
with the first branch of our subject in all its 
details. 

Substantive and adjective law. Pnvate law Substantive 
is either substantive or adjective Substantive 
law defines the rif^hts of individuals, while 
adjective law indicates the procedure by which 
these rights are enforced. Agaii- the rights 
dealt with m substantive law are either Normal 
or Abnormal. If the pel sons with v/hom these 
rights are connected, are of the ordinary type, 
the rights are normal, while, if the persons 
deviate from the ordinar>' type they are abnor- 
mal. 

Antecedent and Remedial Rights. Now Anteee- 

every right, whether normal or abnormal may 
be consideTed from p twofold aspect, (a) as a higbtH. 
right existing independently of any wrong 
having been committed when it may be called 
an antecedent or primary light; (h) and as 
furnishing the ground for a remedial action for 
compensation, when it has been infringed or 
vieJatedt and then it is caUed a remedial or xiiglitf, in 
sanctioning right. Lastly the antecedent rights rem and 
are either rights in rem a>%i]able against the 
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\f^oIe worU (e.g., awnerahip) Oi rigHta kt 
persanam which can be aaaeirter? egainat diefinite 
individuals, e.g., the landlord's right to reiH 
against the tenant. 

The above distribution may be shown clearly 
in the table given below 

Private law: 
is either 


SUB.STAN1 IVE : 
defining rights 
which are 


Adjective : 

defining pro- 
cedure. 


Normal 


Abnormal 


Antecedent Remedial Antecedent Remedial 

I ! 

I I ! ■ 

In rern In personam In rem In personam 

We shall in the present chap*^er den! with the 
normal antecedent rights in rem and these may 
be said to fall under one or ''ther of the follow- 
ing groups : I. the rights to personal safety and 
freedom; II. ihos^* relating to the society and 
control of one’s family and dependants : III, the 
right to reputation : IV. the rights to advantage^ 
open to the communitv m wneral: V those 
relating to possession and ovmersKip and VI* 
the right to immunity'’ from damage by fraudL 
Let us discu.®f each of these several groups in 
detail 
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I. to per$onal safoty and freed<Mni 

' Tlie &rst <^aM comprises diose rights which 
felate to peraonal safety and freedom, md 
wlach ftie the most widely enjoyed of all rights* 

In civilised countries, rights of this description 
are held to l>e the birth-right of a freeman and 
hence are called innate rights They are 
acquired by birth and last till death, though in 
the interval they may be (!' limited (as in the 
case of an infant during minority, when the 
parents and the guardian have a r*ght to chas- 
tise him and to keep him in theif custody). How so- 
(21 Vriived (as in the case of a wrestler in a 
lawful contest) or (3) tenipararilv suspended (as 
when a man exercises a right of private 
defence) These are innate rights and by their 
nature they cannot be transferred. 

The contents of this right. An individual 
has a right (1) not to be siibierted to a threat or ^ 
menace of ininry. (?) not to suffer aasaalt, this rigbfi. 
O) and no^ to be wounded or disabled in any 
wav: (4) further he ha<5 a right that his freedom 
of action must not be interfered with in any 
manner >\man has a ritrht to act according to 
hi«t pleasure, as for example, of going where he 
pleases, so long as he does not interfere with 
the rights o-f another, aiul s*nv one who pre- 
vents him from exercising this right of freedom, 
commits a wrong for ^vhich the law allows a 
remedy and if the restraint is of such a kind, 
af to orevent th^ r^rson restrained from 
proceeding beyond certain prescribed limits, 
the offence is deemed to be one of wrongful 
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coafinement, for which a heavy puiushxnent is 
provided. Lastly an individual has a right 
(5) not to suffer injury from dangerous things 
kept by another or (6) from the negligent 
exercise of their owr right by other persons, 
e.g., when a man keeps his house in. such a 
bad state of repair, as to jeopardise the safety 
of his neighbour. 

Right not to be killed. U there an antece- 
dent light not to be killetl ? No. An antecedent 
right can nbt be said to ^'Xist, it its infringement 
do€M} not give rise to a remedial right. A 
remedial right arising on death, rissuming that 
such a right arises at ail» dies with the deceased 
ar'd he rce it cannot be }>a d that he had an 
antecedent nght not to be killed A personal 
action dies with the person, actio personalis 
nwrUur cum prtsona.^ 

II. Right to the society and control of 
one’s family and dependants. The next class 
of rights in rem to which we must turn our 
attention is that very important group which 
centres round the family in its i elation with the 
outside world. Wm thus exclude from imme- 
diate consideration the rights which each indi- 
vidual member of a family may have against the 
other members. These must be reserved for 
treatment with the othe; rights in personam 
v/hich will form the subject of the next chapter. 


iCcrtais legislatures have however made an 
reption to this maxim; see for iustanoe Statute 0 
and 10 Viot. c. 98. 



PRIVATE UW: R1CMT3 W REM 


113 

Th« femtly rigtite, which resuU indirectly or Kuuily 
directly from the institution of marriage have 
been subdivided by Holland under four heads 
fl) marital ri^te, (2) parental right. , (3) tutelary 
ris^ts and (4) dominical rights. 

(i) MariUI Rights: The marital r ghts owe (i) Marital 
their origin to the institution of marriage. The 

form of marriage has varied in diffeienl times, 
and from forcible capture, or purchase of bride, 
it has now assumed the form of voluntary 
dedication of one to another geiierall> hallowed 
by "Sacred riter. Marriage establishes the right 
of the husband to the society of wife, which 
he can enforce against any one who seeks lo 
deprive him of it by cither 'orcing cr inducmg 
the wife to leave his protection or by sedvicmg 
ker. A corresponding right has bei a recog- 
nised by the Amencen courts to reside in the 
wife also The marital rights are incapable of 
alienation or \/aiVT r. I'hcj ( ontirne so long 
as the marriage relation last^, »\nd cease upon 
tho death of one of the paitie^, or when the 
marriage is dissolved by a court of competent 
jurisdiction.^ 

(ii) Parental Rights. The parental rights aie (u) Paron- 
the rights of the parents to the custody and ^ frights, 
control of the ofFspnng of the marriage, and to 

the produce of their labour unt.I they them- 
selves arrive at an age when the law concedes 
to them an independent capacity for action. 

Thej^ arise by birth or under some systems by 
adoption and cease w*th the death of the parent 
or child, or the child being transferred by adep- 

6 
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tion to another family or by the child attaii^ing!^ 
the age of majority or as the result of a judicial 
sentence^ In the case of a female child, th# 
right 18 lost cn her marriage except in countries 
where infant marriages are customary. 

(ui)Tute- (ill) Tutelary Rights. The tutelary righta 
lary Rights rights of the trtor or guardian. They 

are artificial extensions of parental rights. 
Parental rights < an be delega'^ed in the lifetime 
of th( j»*rent or hy a te<?tament to take effect 
after h s death A giiarcl'an oi cuiator can also 
be appointed bv court Ihc right terminates 
on the death of <utor or ward, on the resignation 
or removal of the tutor and on the marriage of 
the ward oi h s ittaiPing r certain age The 
tutclaiv right s irfnr ged l«v an\ inte'fcicnce 
with thf' (ontrol of the tutor or curator over the 
person oi piopeitv of the ward, lunatic or 
pro Ji^al 

Ov) DcTUnical Rights, lidcr the class of 
family r ghts nay cl*?o be included those which 
aie acquired bv c< ntrac \ and \vb'rh resemble 
to sc u c extent, the dcminical rudn^s which its 
ancient times the maste had with legard his 
slave as against the outsid ' v.orM Thus a 
m* slei lit , the t ght the scivKcs his ser- 
\anl which he car ''nforc< bv an acton for 
dama-ts ^gurst <^crvo^ie who derrvus him of 
the benefit of his services In like manner, the 
manager of »in opera can claim damages from 
the manager of a rival house, who entices aw'ay 
hi8 actress or singer. 


(iv) Dora I 

meal 

Bights 
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Ilk Rlig^ to R0ptttatloiii» The third clew 
nf xi^ts mentioned above* concema a man a tion, . 
xeimtation or good name. Every man haa Kb 
moral worth m the political community of which 
he b a member, and he i$ entitled to have it ^ 
respected by every other person within the 
same community, and any statement which 
conveys concerning any person any imputation 
tending to bring him into hatred, contempt or 
rediculc, or being made concerning him in the 
way of hip office, profession or calling, tends NatUrsof 
to injure him in respect therocf is deemed to 
defame that per««on. The statement must be 
imtTiic. and publication is essc’^tlal, but words 
either six>ken or written rite not necessary. 

The wrong may be committed by gestures or grades of 
even by pictures. Holland thus summarises 
the different grades of defamatory statements 
recognised in English law — 

(a) Some statements are wrongful without any 
fv^pect to the mode in which they are published 

or to their conseqwmces, c.g.. the imputation* 
of an indictable offence. 

X 

(b) OtbtTs arc wronsful if put into a certain 
form, i.c., if they are written, printed or Bugi' 
gested by picture^, when they are said to be 
libel. 

(c) Others are wrongful tnly if special and 
temporal loss can be shown to have r«;sulted 
from their being made. 

JiiStifUiation* A defamatory statement may 
be juatified on the ground, that it is privileged, 
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This is the case when the defendant was acting 
m a certain capacity, e.f., as a Judge* an ad-^ 
vocate, or a witness; or when the circutxiStarices 
are of a certain class, e.g., when a charactet Is 
given to a servant. &atements made in 
course of judicial proceedings or to a person 
having an interest m their being made, fair 
reports of tri?ls, legislative debates, or public 
meetings, and fair criticism of literary and 
artistic production are privileged 

IV. Advantages open to the community in 
general. I he fourth class comprises those 
rights which are somewhat of vague cha- 
racter, and which consist in the enjoyment of 
the advantages open to trie community in 
general Thus (a) c\er\ man h a n^^ht to the 
unmolested pursuit of the piofess on or occupa- 
tion by which he gams his livmg. j>rovided it is 
not of an inimo*'al character or rontrarv tc law . 
(b) he has also the right to the unobstructed use 
of public highways and navigable rivers , and 
similarly (c) every man has the right to enjoy 
immunity from abuse of legal process The 
machinery of law exists for the purpose of 
preserving rights, and must not be used to the 
detriment of any individual Any one who 
does so 18 guilty of malicious prosecution. 

V. Rights of property. We now come to 
the rights of property which, as Professor 
Holland says, are extensions of the power of 
a person over portions of the physical world.** 
The subjects of these rights are thmg$^ und^-* 
stood in the wide sense, embracing the twaMd 
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inateriftJ or phyrfc&l objects 
percofDtiHo by the extemAl organs of sense»^ and 
artilieia! or |>urcly intellectual objects which 
have no tangible external existence Certain 
idlings ate incapable of proprietary appropria^ 
tion^ eg., e:r, re*', etc A thir»g is said to be 
mine by right when f am so Conner ted with it 
that if any other person should meke ust of it 
without my consent he would do me an injiirj'^ 
Hence the fun<Jamen*al cl inont whu h con- 
stitutes mv right to a thing is the pissibihty of 
my excluding every pe»'son ♦roni the pos- 
session oi u^e of it ^ 

The r ght of pTope't' vanes in extent from 
*iu r'-* p< ssession lo the hi dit st form of owner 
%hi »> Mi oNvi c I ^ s <j* < f the right to 
I v. ^ >s^r I <)♦ necessarily the 

ow c ^ I s 1 's 1 I irl inav exist apart 
irom » nwntishn when il is rerognised as 
hpvirv^ peculiai «ii coi sequer^'^es attached to 
li Thf i sor his the nght to letain po«- 
Jcr*»sion of thi thing and that sometimes even 
aga.n t the owner himself 1 he possessor's 
nghr- to continue in possession of a thing is 
known as Jus possesstonis and the owner's right 
to possess ti th ng is c ailed lus posaidendi. 

2 According to Kant a man cntirelv alone ixt tlio 
earth could, propcriv speaking, neither liavo nor 
acquire any external thing as his own , for, between 
him a« a person and all external ohjoctn as* things 
there could be no relation of obligation There w 
AO other person who b> virtue of thi<^ r< would 

he excluded from the possession of th© thing. 
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JPwo ele- 
mentf) of 
po6Aest»)on» 

B.L. OJ) (a), 
11 <a), 14 

16 

le^fc) & 

21 (a). 


(1) Corpus. 


physical 

S ower t<i 
eal with 
tho thing. 


What then is possession? The possemon 
of an object is the continuing exerciae of a 
claim to the exclusive use of it.’* (Salmond,) 
It involves therefore two distinct elements, ono 
of which is physical or objective, the other 
mental or subjective. There must be some 
power or control over a thing and secondly 
there must be an intention to avail oneself of 
that FKJWer. In the language of Roman jurists 
the first element >s called corpus, the second 
animus. 

I 

(I) Corpus. To constitute possession the 
animus is not itself sufficient; it irmst be em- 
bodied in & corpu.s. The intention must be 
effectively realised. The question is what 
amounts to such an effective reel sation, in 
other words, what is meant by corpus. Corpus 
does not imply bodily contact. Il is by no 
ir< ans necessary that the phys'.cal element 
should consist in the actual control of the thing 
whether it happens to be immovable or mov- 
able, ITius if money is locked up in a box anj 
the box is conveyed to my house. the» key being 
placed to my hands it cannot be doubted that 
possession has l>een completely transferred to 
me although I have had no actual corporeal 
contact with the box; or, to give a more homely 
illustration mentioned by the framers of the 
Indian Penal Code in their Report, it will not 
be doubted that when a person gives a dinner, 
his silver forks, while in the hands of his guests 
are still in his possession. All that is necessary 
for the possessor is to have the physical poorer 
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of dealing wiU^ the thing exclusively as his own* 

Thus a mountain pasture may remain in the 
possession, of one who first appropriated it but 
does not visit it in the winter season; so also the 
purchaser of a quantity of wheat may be put 
in possession of the same by being given the 
key of the warehouse.® The delivery of the 
key of the storehouse is regarded in English law 
as the delivery of the goods because, as Lord 
Hardwicke puts it, it is the way of coming at 
the possession of or to make use of the goods.® 

* (2) Animus. An.mus is the intent to exer- (2) Animus, 
cise the physical power or corpus, that is to 
say, it is the intent <o appropriate to one self 
the exciusive use of the thing possessed. This 
mental element may be mainfesled in three 
degrees, 

(a) Represeniotive poshcasionu 1 he lowest 
degree ot manifestation of animus is found 
where a man has a right to protect the thing pohvsessioii, 
possessed from violence without asserting any 
right over it on his own behalf, e.g.. a servant, 
who is entrusted with the property of the 

3 Some say that according to the Koiiians this 
sort of p«ORCsidari was reganied as symbolical or ficii* 
tious. Hut Savigny shows that this was not th 
view of tho Homan iurists. 

4 According to Salmond the true answer to tho 
question wlmt amounts tu an effective reali/zation of 
the animas is this: that the facts must amount to 
tho actual present exclusion of all alien interference 
with tho thing possessed together with a reasonably 
sniiiciont sectirit^ for the exclusive' use of it in the 
future. , 
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can be said to have such ri^t. This 
trown as representative possession. 

(h) Doriva- (h) Dericatice possession. A higher degree 
of intention is found in the case of persons to 
whom objects are given for various purposes, 
eg,, a nsi’frurtuary . borrower, lessee, etc* 
Their posses«;ion IS railed derivative possession 
prd 1 differs from representative possession in 
?!iio tha» in the forirei there is an Intent to exer- 
rise physical control for oneself. 

(c) The hivhe^t degrr^e of intention is the 
fl niil cf die right i f .n v oth(‘r «hen the posses- 
rcr himself Srrh intention s manifested by a 
person, who rightb ot wionidy th nks himself 
t< be the rwrei of the o^i* or I>v a thief who 
hrovv’^ hf has stolen it 

THFORIES OF P^C^^^nE^^SfON. 

Theories of The nature of intention necessary to consti- 
Possession possr^^sio^ so as to aim th#* person exer- 

cising it with the possessory' remedies provided 
bv leng has b'M^r the subject of vielent contro- 
vf rsv funrnvst ih^ mcmbeis of the German 
School. Two opposite theories have been 
stated bv Snvigny and Iherlng respectively 
though both of them appeal to Roman law- for 
their arthori^v. We shril rounder the theory 
of Roman I-aw with the expb nations given 
by Savlgny and IheHng and aho r^otice the 
Teutonic and KngHsh views of the question. 


(C) POHSCK- 
sion of 
owner. 
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Romm Thoory. The Roman Jurlats re- 
co^ided two <Iogrees of pos^ssion, the lower b, 1 /* Wte) 
they described as ’‘in possessione esse/* and 
the higher as ** possessio ** properly so called. 

Ly modem civilians the lower degree of pos^ 
scision is called “ Detentio ** and the hiRher 
oegree, ** Possessio/’ Now. in Roman Law 
the higher degree of possession alone was pro- 
tected by possessory Interdicts.® The question 
arises why was not dctentio also similarly pro- 
tected ? 


i(i) Savigny’S theoryi According to Savigny 
the rci is rhe differertce in the intention 
the possessor in defentio and possessio He 
siys the Homans recognised* two degrees of 
control over an object According to him de- 
tentio exists, when the intention to dispose of 
the ohir t i«? limited by a rlistiiict recognition of 
the outstendirg right of another, and this equal- 
13' so whellier the holder be a dave, usufructuary 
or bailee “ RiU ‘ Possessio ” exists when 
there Is on the part <>f the holder the ** animus 
domini ” or ir'iention to exercise the thing as 
owner This happens when thv. holder believes 
to be the riirhtfnl owner of the object, 
or hav ng found i^ means to keep it siibject to 
the po 8 «‘ibilitv of the owner making his appear- 
ance cr having stolen it means to keep it against 


£ (i) 

” Thaory. 
B.L.09 (rt> 
13 ih\ 15 
d>). 


Detontio 
and pos- 
^essio. 


S Poss^nory interdieff These were Biithmary 
processes of Boman law whereby the Praetor conld 
maintain one party in possession or restore another 
to possession pending an enquiry in the usual course 
of law. 
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all comers; and in these cases only the posses* 
si on was protected by interdicts in Roman Law. 
But Savigny’s theory is open to the objection^ 
that interdicts were allowed to the " emphy- 
teuta,* the pledge-holder and some other per- 
SKtJis, to whom no animus domini or intention 
of the higher degree could be attributed; and 
tr this objection Savigny’s reply was that the 
Roman Law did recognise derivative possession 
in such cases. 


i^ii) Iher- 

Theory. 
B.L. 09 (a) 
13 (6), 15 
< 5 ). 


(ii) thering’s theory. Ihering attacked 
Savigny’s theroy. According to him the differ- 
(‘nce betwccr. detention and interdict possess. on 
hai. nothing to do with the will: whoever so far 
exerts hi,s will over an object as to obtain de- 
tention of it, possesses it ior all purp(;>c.s except 
in SiO far as possession is denied to him by 
special rule of laiv. So according to Professor 
V on Ihenng both in detentio and in posv-essio 
there is .such possession as would be protected 
by possessory interdicts. But in Roman Law 
possessory remedies were not grantf^d to bor- 
Tcwers, lessees, etc. Ihering expleiin.s this by 
say.ng that posses,sory remedies were not grant- 
ee! in such cases because of certain special 
rides. And as Savigny was forced to invent 
the theory of Derivative posse.ssion *’ to ex- 
plain the application of Interdicts to Emphy- 
teuta and so forth, Ihering was forced to plead 
ispccial rules cf law to explain away the denial 
ct possessory remedies to the borower, lessee^ 
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Blit Ifecrfeg^ does not deny that different de- 
iprees ol contact are necessary to c<^nstitute 
possession in the cases of different kinds of 
4llin^; thus the purchaser of cut tlniber allow- 
ing it to lie in the jungle may he held to have 
possession of the same but if his watch is found 
in the same place it v/ill be treated as lost pro- 
perty out of his possession, 

B« Teutcnic Theory. The lurlsts of the 
Teutonic races seem never to have troubled B. Teuto* 
themselves about the difference between De- 
tintio anrl Possessio .\ncl granted possessory (6), 15 
rcmedie''> to those, who. in Roman Law, could 
never hc^vc { lofiUcd by the Interdicts. Under 
the Sali'* law, the person fiom whose custody 
cattle was stolen seeio.s to have been the only 
person <nituled to have the thing restored to 
him. 


C. EngHsh 
Th(*D!^sr, 

It^s jyirnifari- 


C. English Theory. The English Common 

Law, r.s Mr Holmes has shown, ib similar to 

the f eutoT ic 1 iv* Posses«iion is *ndeed denied 

to servant. ,t with thi,'> single exception, which ^ Bng- 

in fat I lb n sii’^viving lelic of the ancient law of lisb ('ommoD 

slavery, the common law makes no distinction ^ 

between detention and possession and grants 

I 1 I l»t (o), lo 

possessory remedies to those to whom no 

animus doming < m b<* at*nbuted.^ 


6 Prof»“>^o^ llolLnn] docs no{ agrot* Ihering 

in his vioi^ that in Ihumn. L;iu posM’^sion \> hr pn>- 
te<*ted as the aetnahtv of oivin rship or as hoing to 
ownership what an ontuork is to a fortrois/ 

7 Savignv regarded riKhtb of posf»es'^ion as a do- 
partiuont of obligations arising from nrong. Pro- 
fcEiior lto1}an<{ classes possession amongst jnra in re 
or real rights. 
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PlurftK^ of 
Pcm»e$8ioii 


Daphcato 
|)OKfiOf»&]on 
IS possible 
1 if , 


(1 ) Mediate’ 
and imm<- 
dnite Pos- 


(2) Joint 
Pofises- 

»ion 


(3) Cor- 

f orenl and 
ricoi poroal 
PossoKMon 


HeaMnis foi 

protoofm^ 

poasoHsion 

BL 10 
M (h) 
Frosorva* 
tion of 


Plurality of possession . It i$ said to l>e st 
funclarnental principle of possession that odbr 
one person can be in possession of the saitie 
thing at the same time This, as Salmondf 
points out, IS true m the sense that two hostile 
claimants cannot both have possession at once« 
But when the claims are not adverse, duplicate 
po8<se8sion possible — c g , owners in comment 
may both be in posses*?ion of the same thing. 
Hence— 

(I) Mediate and immediate possession ^ 
Mediate and immediate possession may co- 
exist m respc'ct the same thins^ Thus a land- 
lord bv letting a hou>( to i tenant may retain 
mediate possc'ssion while irrmediate po«isession 
1 ve^iled in the teiiai ♦ 

^2) Joint ir r« Tvo cr niorc persons 

iriiy possfns the same thii r in common, as they 
may own in con mon (( q , m a uint family) 

(3) Corporeal and incorporeal pos^esHton 
Cxirporeal and incorporeal possession may co- 
exist r respect of the same material qbject, just 
as cejporcal and inrorpoieal ownership may, 
eg A may possess the while B possesses 
rt right of wa^ over it 

Reasons for protecting possession. A variety 
of reasons has been suggested as to why posses- 
s on shoi Id be protected The most important 
motive «Teems to be ** preservation of peace/* 
The theory that possession is pretected because 
possessors are m most cases rightful owners, is 
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tioi finally accurate^ Accordingt to ICaiit; pto^ 
teddkm of po^^emon haa for ita oasis tho respect 
that most be paid to free-will* A man who 
poasessea a particular thing, has so far brought 
the thing within the scope of his free-will, and 
^ this free-will must be respected unless it is set 
aside by the combined free-will of the state 
acting through its organs. 

Origin of rights of possession We have seen Origin, 
that the component elements necessary to con- 
stitute possession are corpus and animus. 

When these elements come together possession 
begins. Now the corporeal anti the mental ele- 
ments may be exercis-^d by one and the same 
person or the former by an agent and the latter 
by his principal Th y may be both exercised 
by an agent 

Extinction of the rights of possession The Kxlinction. 
right of possession ceases with the cessation of 
one of the el'^ments necessary for its constitu- 
tion. The object of possession may be express- 
ly abandoned or there may be an implied 
relaxatiom of the physical or the mental 
element. But once the mental element has 
been declared by the will it is not necessary 
that it should be maintamed in constant act’ 
vlty. It will be presumed to continue so long 
as it is not negatived by a new act of will 
opposed to that by which possession was 
acquired. 

InfrUigemeni of the rights of possession, infriug*- 
Tltese lightt are infringed by treaspsM and cem* neat. * 
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B,l. m(n) 
{hi 14 (a), 
Jo {h), 17 
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" origin of 
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version* Trespass means unlawful entry 
another's goods* Gmversion is wrongful 
ing with property by one who assumes to act 
as its owner. 

Quasi pcssossicn. The term possession is\^ 
properly used in connection with tangible things 
which are capable of physical control. But as 
pojssession does not require physical contact, it 
would appear that there is no reason why a 
right over a thing should not be the subject of 
pexssession. The term possession has iherefoip 
been extended under the name of quasi- 
posscssicn to inccrpcreal things or rights over 
material things. 

Ownership: its relation to possession. Wo 

hev^ our discus,sion cf the conception 

of pos^sess on, Nf w as IheriJig possea* 

sioii is the oljjer*^ive lealisation cd ownership. 
Historical'v the renerption of possession is 
anterior to that of ovnerehlp. f’essessien is 
the dc facto exercise of a claim, ownership is 
the t/c jure recoyu'.tioi' of it. A thing is owned 
by me. when my claim to it •« maintained by 
the will of the state as expressed in the law, 

!t is posses .ed by nir' when rrv claim to it is 
mainta'red by my own will Ow^iership is the 
guarantee of the 'aw. nossession is the guaran- 
tee of facts. This relation between poo- 

session and owneiship led Blackstone to hold 
that ownershit) originated in occupation, TKq 
earth and all things therein were at first general 
property of mank’nd. and anybody who occu* 
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^ portion acquireci omnerahip^'ovor it, 
Honnanent occupation would g?vt peitoanent 
ownership. Savigny also rega»ded ownership 
as adverse possession ripened by prescription- (a). 


Ownership: its definition. Ownership 
^he highest right ovvr t* thing. It is usually 
described as a pk^nary control ove^ an 
object. The objec*^ may be tar<*^ible. i.e., 
land, intangible, c. a copyright. It is 

defined by Austin r<i r rij^ht ov€'r a deter- 
minate thing indefinite in point of user 
unrestricted in point of disposition and un- 
limited in point of duration. It is an original 
and an independent right whereas other 
material rights over a thing, ns right of 

way, righ^ of nas’tuiage < Ic., d esnppose that 
»on5€ other bns the ovnrrship> of the 

thing. 

Elements of Ownership. Tlie var^ol)^! 

elements of ownershin arc ^ nTionsIy l‘•tf5t "d \n 
Roman law, as ulcndi, fruendi, obutendi etc. 
But according f^rofessor I lolland, there are 
three esse«tial f\ttributes of ownership. They 
are the following : — 

(I) .A right to pcsscKs- AllhcTy/rh inherent 
in ownership the owner may part with the right, 


Oirner$Up 
deftttod by 
Austin, 

H.li, 09 (5). 


F.U'Ujonts ol 
<<\\ iu*rsUip, 

n.b. 10 (ah 

11 (a), 

17 in'.) 

IJI (M. 


; 1 ) YNxs! 4 es« 

H)U. 


^ J^ir Tl. Maine not witli the view nf 

tho origin of owuersiiiyj, for (1) ooetipanry giving Maine ob 
title to a re.H^nnUiuA U not a primitive rone<y:>tiun, 
but a growth of a refined f^ystem of law. (2) Further 
BlAckfttono\s theory involves the mistake of supposing 
that the individual and not the family was the unit 
ai ear^ society. 
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e.g., when he leta out or mortgages the 
the property* 

(2) A right of enjoyment. This implies the 
right of user and of enjoying the profits of or 
accretions to the property. This right is liioited 
by the rights of the state, e.g,, when the 
owner pays taxes, and by the rights of co- 
owners etc. The right of enjoyment is also 
restricted in the interest of pubLc i>olicy. 

(3) A right of disposition. An owner can 
dispose of his property in any way he hkfs. 
But there are cert«rin restrictions on this power, 
e.g., transfer in fraud of creditors. 

Objects of ownership* In its primary sense 
ownership may be exercised over physical 
objects only. But it is .^aid in a coventional 
sense that things other than physical objects 
may also be owned. For the ourposes of our 
discussion, we may classify ov/nership under 
three heads, (u) in the strictest sense of the 
term physical tangible objects are alone pro- 
perty, i.e,, objects of ownership, c.g., a horse* 
(6) In a secondary sense, intangible objects e.g., 
copyrights, patent rights, etc, may be objects of 
ownership, (c) In a third and wide sense, the 
mass of rights belonging to a person may accor- 
ding to the fiction of Roman law and on the 
analogy of physical things be regarded as object 
of ownership. 

Modes of acquisition of ownersliiii. We 

have seen above the three classes of propetty 
which may be the objetes of ownership. The 
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ta how c«n ownetahip m tKeser pro* 
pertiea be acquired. Now there aie certain (I) 
special modes of acquisition of ownership of 
each of the three classes of property, and there 
ate certain modes which are (II) general to all 
of them. 

1. Special lVlof>cs on AcQi^isinoN or (i) 
TANGIBLE PROPERTY. Ownership in tangible pro- 
perty may be acquired either (A) originally or 
(B) derivatively 

A. Original acqatsiiion may t^ke place (I) 
with oi (2) without an act of possession. 

tl) With possession C^nership *n property 
may be onginally acquired with possession in 
several ways (a) by oc<up<3#io, t e occupation, 
which means the appropriation of what be- 
longed to no one, i c , tes nuUtus c g , wild 
animals, etc , (fc> spc< ificatio, which means the 
making of a new thing out of materials, belong- 
ing to another, c g , wine trom grapes ; (c) 
fraciuitm pmrccpiio, which means the rightful 
taking of pTOp#-ty b> a person other than the 
owner ; and {cl) acquisitive' prescription or 
asacapio, which means the acquisition of 
r’vnorship* through long possession under con- 
ditions fixed by law 

(2) IVahout possession Physical property 
may be originally acquired without an act of 
possession by (a) accession® c g , if a tree bears 

9 Thus immovaltles nia^ atcf»<le to iTnini»Aable», 
hy alluvion; xnorables may ar^^de to imrogvablps 
a trea becoming inseparable from the soil; lastly 
mova^dee may accede to movables, e g , embroidery 
to a garment. 

9 


Speeia) 
modes of 
ongirml 
acquisition 
of tangible 
properly 
with poKses- 
Hion, 

n h m (o) 


Ou'upaliOM^ 


Snccifif a- 
tioii. 


Frnritmm 
pen eptio. 

INucaiiia. 


Kiwcial 
modes of 
>riginal ac* 
quistion of 




I?0 


PRINCIPLES OP ;vmPnVlMEJNCE 


taDgibi^ 
property 
without 
, possession 


B. Deriva- 
tive 
iwotu 


Ac<nu'sition 

of 

ble pro- 
perty. 


Acquisition 
of f nivcrsi. 

tat O'* Ifono 

niiiL 


Oenoral 
monies of 
acquisition. 


fruit, or a domestic animal bears offsprings the 
prodfuce belongs to the owner : (b) conjuaio and 
commixio, which mean the mixing together of 
things belonging to different owners in such a 
way that they cannot be separated, so that the 
resultant object becomes the joint property of 
the ownerr. 

B. Derivative acquisition. Derivative ac- 

quistlor lakes place by an alienation intervivos 
or by a testarnc^nt.iry document, or by donatio 
mortis rausa. It s called detivative in contra- 
distinction to original because the acquirer 
derives theieby the Mghts of a former owner. 

(li) Intangible pjroperty how acquired? 
Ownership in intangibl property is acquired 
after certain formalities prescr.be'd by law are 
complied with, c.xr., a trade' mark may be 
acquired by u.se follovved by re;n»lration 

(i.P ArcpusitiOii of conipk'X jriasses of |>ro- 
p>e:rly- I ho aggitp/Uc oi a mar right j and 
duties which is sotretinics icg.^rdod as object of 
ownership is acc|i»ii or! by him in lift' through 
various circuinstancov. I ho whoit'. aggregate 
of and duties ol ore may devolve 

on aiu.lhor by universal sri. Lossion, 

IM CiM.RM. Mcmm* V, Q^ 'jsrnoN, We 

have ment onod the ^'pecial ways in 

which each of the throe classes of property may 
be arepured. As already stated there are 
certain general modes of acquisition of these 
rights. These are either voluntary, being due 
to act of parties, e./?., gift, will etc. or involvUTi^ 
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tary« bein^ due to causes external to the parties, 
the decision of a court 

aURA IN RE ALIENA. 

After the general sketch of ownership it 
would be proper to consider some subordinate ^ 

forms of proprietary r ghts known as jura in re 
aliena We have alread> seen that many sub- 
ordinate elements, which are included in the 
general notion, mav be detached from the main 
n^ts and mav exist ni other persons as inde 
peitdent rights \C'lien these subordinate righ^^s 
are so detached, the residua^ right still remains 
m the owner and with regard to the owner, 
these other persons are entitled to what are PrinciptllS 
called jure in rc altena (X these subordinate 
rights the Roman Uw recognised four distinct 
kincU called r<sp<xtiveK Servitude 

Pledge ^lJptrfKlts aid 1 niphv 

teu«is 1 he ncjnenclature with reeird to the 
hrst norn< d right h bttn preserve cl to the 
presi nl dav end ^ lth( ugh the other two i aines 
have not ^»jr\ived both thr conpncntal and 
the Indian systems of law rerogri^e certain 
jural relations whu h ere goven td bv analogoUii 
principles A word oi two there fore might 
convenientb be s*ud on each of these rights 
separately 


(1) Servitude. A serviliule is that foim of <1) S«rr|« 
encunibrance which consists m a right to the 
limited use of a piece of land without the («) 17 ((►) 
possession of it (Salinond), eg, right of way 
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Baaemetiig 

defined. 


over it ox a right to the passage of light across 

Classiflcation of Sorvitudos^Servitudes may 

be positive or negative, continuous or discoiv 
ti‘ rious, rural or urban, apparent or non-ap-^ 
r»-i>rent. but the most important division is that 
into real and personal. 

Real Servitudes. A real, praedial or appur^ 
tenant servitude is one which is not merely an 
encumbrance on one piece of lard but is also 
accessory to another piece ; c.g., the right of 
way from B*s house to the high road across C^s 
field. 

Tteal servitudes may in the language of Elng- 
liah lawyers l:>e saM to comprise Profits a 
prendre ’* and casements. In the former case 
the owner of the dominant tenement is entitled 
to remove certain tangible objects from the 
servient tenement, “ Easement is a privilege 
that one neighbour hath of another by writing 
or prescription, without profit as a way or sink 
through his land or the like.” The right of 
way, water, to the free access of light and air. 
are the most important forms of fftasements. 
Real servitudes are acquired, by grant, testa- 
ment or prescription. They may terminate in 
consequence of a union of the ownership of the 
dominant and serviant tenements. 


W A servitude may be defined as a real right 
constituted for the ezclnsive advantage of definite 
persons or a definite piece of land, by means of which 
single discretionary rights of user in the property of 
another belong to the person entitled. Holland* 
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PerStmtA ServHude. A servitude i« 

not acccwoify 
to any land but is simply exercisable by one 
person on the property of another. Thus if A 
has a to take water from B*s tank, for his 
own convenience only and not for the con- 
venience of any land belonging to him, his right 
will be a personal servitude. Pcf^onal servi- 
tudes may be imposed on movables as well as 
tnunovables. 


pereona} Or in when it is 


According to the Romans there were two 
grades of such rights . (a) the lower — tisus- 
implied a use of the object without any advan- 
tage from the pinrluct?, while (M the higher — 
usufructus — ir'( h»ded rights of epjovment of thp 
object and the products The servitudes recog- 
nised by Romen law in dcr the names ** Habi- 
tatio and * OpcMae sutvorum ” weie some- 
what abnormal species of usns 

The other analc gous rights viz , (a) Quasi- 
usufruct, (b) Re-nllaften, ar<l (c) Licences, may 
also be mentioned \u this connection, (a) 
Qua»i-usuiriicf n cans usufruct of a perishable 
commodity/ the v«-ilid.ty of which was only 
recognised in the later Roman law (b) Real- 
lasten is a du*y attached to a piece of land of 
periodically performing pos tivc acts, e.g., the 
maintenance of clyke« and sluices (c) Licence 
passes no interest r^or alters or transfers pro- 
perty in anything, but only makes an action 
lawful which without it would he unlawful. 


Tsus and 
iiviifruotus 
of tlio 
Homans. 

n JO. 17 
W. (b). 


fruct. 

JU^UIastoti. 


Liconoes. 


(2\ Pl«fgei— We now pass on to pledge. ^2) Pledge. 
Pledge Iwis been well defined by Professor 
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Holland as “ a right in rem given by way of 
accessory security to a right in personam/* In 
the juristic sense the object of this right is the 
subsidiary one of securing to a creditor the 
satisfaction of his claim. All other jura in re 
aliens are enjoyed for their own sake but pledge 
is enjoyed to secure some other right and fur- 
ther a pledgee may, in the exercise of his right 
of sale completely extinguish the right of the 
own<;r in that thing and transfer that right to a 
third person ; thi.s power, the owners of other 
jura in re alicna cannot exerc’se. , 

forms. The forms of pledge. The forms of pled^ 
have been various in different times and in 
different countries : — (a) The rudest form was 
(a) Fidiida. fidtida of the older Roman law, and the 
Eiriglish mortgage at the i^resent day, in which 
the defitor tianslened khe ownership in the 
thing to the creditor with a ctuidition for Its re- 
transfer when the debt was paid. (f>) Pawn or 
p’^rnus is another form of pledge. In this the 
Kb) Pigniis ^be object remains in the debtor, 

but its posses,sion is transferred to the creditor. 
The creditor cannot make use of the^ thing nor 
can h<' exercise the power of sale without ex- 
press agreement, but later on this was at least 
(c) presumed, (c) There is another mode of 
HypotK<a. security, called Hypothcca ” by the 

Romans, in which not merely the ownership of 
the thing but its po^^session also remain with the 
debtor. Hypotheca may arise by the direct 
application of a rule of law, hy judicial decisinn 
by agreement. In the last form it closely 
roembles the simple mortgage of India. 


Kb) Pigniis. 
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A security 13 transferable with the claim ta 
which it is accessory. The right terminates 
with the di charge of the claim to which it is 
attached by being released, by creditor becom- 
ing owner of the thing, or by etHux of time if 
the right was limited in duration. 

When there is a number of recur it es over 
one ard the same pioprity, the securities 
generally rank in order of time but exceptions 
to this rule are to be found in the law cf Regis- 
tration, m the superiority of legal estate or 
possession as n gi^^h Ir-w tind so forth. 

We shall Z 10 W deal with the other two foims 
of jura in re«ihena — the emphyteusis and the 
superficies. • 

(3) EmphyteusiSt Lmphyteusis W'as a giant 
of a liniiLed interest in Ictrid which was largely 
utilised for bringing uito cultivation extensive 
tracts cf pro\ me lal land tow^ards the latter part 
of the Roman I mpiie I he I mphyteuta or 
grantee did not become t wner — the grantor still 
remained the dominus , but the light which the 
grantee enjo> cd— although a mere jus in re- 
aliena — was so extensive ?s to be hardly dis- 
tinguishable from real ownership. There was 
perpetuity of ter lire ard fixity of rert. the 
emphyteuta could tiansfer his r t’hl and coin 1 
bring real action to virrlicite his right On the 
other herd, the landlord oiiio>ed the rent and 
bad also the right of re-ertry under edtain 
contingenc es. 

(4) SupEf fields. Superficies was an analo- 
right and differed from emphyteusis mainly ficies. 
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in this respect, that while the latter represented 
an interest in land, the former was the term used 
to indicate the right which one person might 
fcquire quasi^dominua over a building' erected 
on lard belonging to another and which accord- 
ing to the maxim of civil law, belonged to him 
to whom the right belonged. 

We shall now finish this chapter with a brief 
reference to the sixth and last head of the ante- 
<edent rights in rern. 

VI. Immunity from fraud. The right to 
immunity from fraud is infringed when the 
person of inherence is a consenting party to his 
own loss It is the right not to be induced by 
fraud to assent to a tpinsartion which causes one 
damage, Fraud is the intent onal determina- 
tion of the will of another to a decision harmful 
to his interests. h 3 ' means of a r< presentation 
which is neither true nor believed to be true by 
the person making it. It seems not to be 
material that the maker of th‘- statement should 
know it to be nntrue, nor need the statement 
be addressed J^necifically to the person who 
suffers in co’ serncnce. The 1 ^onse -of Lordar 
has derided in Deiry v. Peek that no liability for 
deceit can arise upon statement made with 
honest belief in its truth. 



CHAPTER XL 


PRIVATE LAW: RIGHTS IN PERSONAM. 

In the previous chapter, we dealt with that 
brniu:h of Private Law which has reference to 
normal antecedent rights in rcm We shall now 
consider it m reference to normal antecedent 
rights in personam, 

m 

Normal antecedent rights in personam” ; Moaning of 
its meaning. Bv this expiession we mean those an- 

rights which inhere in persons or the ordinary nghts in 
type, irresoective of any wrong having been Personam, 
committed and which are available agninst 
definite persons. The right of a parent oi 
guardian to control n chihl, the richt of a bene- 
ficiary as against a trustee to recover the trust 
estate, the light of the salvor of a ship to 
lecover expenses of saKage from tKe ahip- 
rwner, the right of the public to reccMVc justice 
at the har'^8 if a public official, and the right 
to receive what has been contracted for legally 
from the conlr<»ct ng party are all illustrations 
of normal antecedent lij/hts in personam. In 
each of the illustrstiors, the reison in whom 
the right inheres is one of the ordinary type : 
that is, be suffers from no le;.vl dtsabilities, and 
htn also no special exemptions from disabilities 
created by law ; the rights mentioned have not 
-Wsen out of any wrong*doing on the part of 
any person; and lastly, the right is available 
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against definite persona, in each case a patticu* 
lar child, or trustee, or shipowner or ofiSciat* or 
contracting party. 

Ai Hew created* Ihese are rights exiatirig 
in men of the ordinary type irrespectively of any 
wrong-dong, and available against definite 
persons, and can be created either (i) by opera- 
tion of law, as clothing an individual or indivi- 
duals wuh certain rights aganist dcjlinilc persons 
who stand in a peculiar relation to the possessor 
of the right, c.g., the relation of parent and 
child, or guardian f^nd ward, or (ii) by act of 
parly by which a pe/son or persot.s enters into 
a contract with another with a view to create 
certait' rights in p''rsorani as arainst either, or 
both of the contracting p.Kt O"?. This latter kind 
of rights in t ersonani ari^*irg out of contracts 
w known in [Ionian law obhgat ons ex-con- 
trarl’i; while the former kind is known as obli- 
gations quas. ex contractu, as arising from the 
operation of law on iclations similar to those 
created by contract. 

Normal antecedent rights in personam and 
Roman ‘ obligations ’ compared. I'he Roman 

school of lawyers dealt w th all rights in per- 
sonam together under the comprehensive name 
of obligalion.s, and included in it both antece- 
dent and remedial rights. The five kinds of 
obligations mentioned by them are the five 
kinds of rights in personam arising respectively 
from (/I contracts (ii) quasi-contrrjcts, (ui) de- 
licts, and {iv) breach of contract. Our normal 
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antec^eat rights in personam are those rights in 
|>ersonam nvlrich arise from contracts and quasi- 
contracts^ and hence, they are only two species 
of obligations above described, by which one 
. person is bound to perform some act for the 
l>enefit of another. 

A olassifioation of normal antecedent rights A oia^sifics- 
inpersonams We have considered the nature, 
and the modes of creation of normal antecedent I'ights 
rights in personam. We shall now deal with 
the various kinds of those rights dividing them 
into two broad classes according to the mode 
of creation, viz., into (i) those arising by virtue 
of law (que si-contractual also called by Pro- 
fessor Holland ex lege). ai*«d ( those arising 
IFrom contract (contractual), and then ]>oin.ting 
out their sulxlivisions and characteristic s in their 
proper places. 1 hese divisions and sub- 
divisions of antecedent rights in personam, as 
also their relation to Roman obligations will, 
clearly appear from the table g vcn on the next 
page. 

I. Those arising by virtue cl law ; (quasi- b Thws 
contractual or Ex Lege) : Under this head come virtlK? 
those rights in personam which the law attaches 1®^* 
to certain special relations. Between the parti- n 
which arc : — (i) Domestic relation.ship, (ii^ Fidu- 
ciary relationship, (iii) Relation by meritorious 
services and (iv) Official iclrtionship. 

(t)DoMES*nc RIGHTS. The domestic .rights 
arise out of law and arc ava.lable t ; one mem- rights, 
bar of the family against aivother member, 

“They are vague in character and generally con- 
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Iiitervivos By t^astament. 
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in Kfe4ong courses of conduct. The several 
Jpinds of domestic rights are mentioned below. 

(a) /husband and wife. Each has a right to 

the society of the other, which can be enforced )ind wife, 
by a suit for restitution of (‘onjugal rights. In 
case of misconduct, the party aggrieved is 
entitled to divorce or separation according to 
the nature cf the offence. 

Although marriage is a contract in most sys- 
tems of law, yet the rights attaching to the con- 
tracting paries are created by operation of law, 
and cannot br added in or altered by the terms 
of the contract. When the martiage contract 
is completed a status is produced and the re- 
sulting rights are the creation of law. 

(b) Parent and child . Th« parent has some 

right of personal control, and either of them child!' 
has the right of succession to the other on his 
death under certain circumstances. 

(c) Guarditm and ward The guardian has Guar- 
some nght of contrv I and management over dian and 
the ward's person and property respectively. 

(ii) FiDUC*\KY rights. The quasi-contractual - , 

t i 1 ^ . r 1 (»0 FiduoU 

nduciary rights in oersonam arise out or trusts.^ ary rigbU. 

The cestui que trust has a right in personam 

against the trustee. A convey*? property to B 

upon trust that B will d'vlde the property 

X Trust. When a person has rights which he is 
bound to exercise upon behalf of another or for the 
aooontplishment of some particular purpose he is said 
to have those rights in trust for that other or fot 
tbst purpose and he is called a trustee. Uaftland. 
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amongst the grand-sons of A ; B is the trusted* 
A’s grandsons are cestui que trust or benefit 
ciarics. and they have got quasi-contractual 
rights against the trustee. There is no contract 
between them and the right is quasi-contractuaj 
or ex lege, that is to say, it arises by operation 
of law. 

A* Express trusts* Trusts are either express 
or implied. /Xcccrding to Lnglish law trusta 
may be created mter-vivos or by will. E!xpresa 
trusts are those in which the owner of property 
expressly t onfides it with somebody With a 
clear direction as to the person to be benefited 
thereby. 

Origin of Orifiin of trusts ; Both in Roman and English 
* Law trusts originated w*th a view to evade 
existing lules, and thereby to benefit persona 
prevented by law irorn di»’Ccdy getting that 
benefit. In Roman law, it was in the form of 
recjut'j ts to the* heir or legatee to hand over the 
inherit iirce or legacy to some one else, special-^ 
ly foreigners, to whom ik> direct bequest 
would be vali<l. In English law, lands were 
granted lo persons to hold to the use of th© 
mona^^tnrins to whom, by th^. Statutes of Mart* 
ma n, Irncls could not be transferred. 

Historv of lUstorif of English rnt''ts ; /\ statute (15 

' Ri<'b I! c, )) pul a slop to uses in favour of 
niona.slerie.s ; but the advantag<‘s o! a use led to 
other uses largely picvaibng. in as much a© 
the person to whose use the property was be- 
queathed was the equitable owner, and enjoyedf 
all the benefits of the use v/ithout being liable 
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for the holding of land, as it was the trxistee. 
axi4;ndt he. who was the owner at law. This led 
to the passing of the Statute of Uses (27 Hen 
Vni C. 10) making the equitable owner the legal 
owmer. But this enactment did not interfere 
with trusts of personal property, and trusts 
where the trustee had some active duties to per- 
form. Besides It was decided in law courts that 
the enactment did not interfere with the equit- 
able righ^^ which had a use upon a use 

(Tyreirs case). Later on, with the growing 
chanjge of the spirit of the people, ail trusts 
came to be recognised by law as valid. 

B« Implied Trusts* In many cases, a trust 
relation is implied by law. Xhua (a) when a 
person has agreed to buy land and has paid the 
purchiise money, but has not received a con- 
veyance, the vendor will be regarded as a 
trustee for the purchaser ; (b) so also where 
property is purchased by one in the name of 
another the latter is a trustee for the former ; (c) 
where money has been paid by mistake the 

payee is a trustee for the yiayer. 

« 

(iil) Rli.ation \;!KnoHh».s MinKi:.: The 
following persons, indcp^endently of any con- 
tract. pre by law, entitled to remuneration for 
service from the recepients of the service : (a) 
A volimteer rendering neces';aiy servire to pro- 
perty or business in the absence of the owr^er, 
who JS Called a negotiorurn eestcr ; (b) salvors 
of ships in distrcsss, and re-captors of slups cap.- 
by the enemy : (c) person supplying ne- 


(B) ImpliadI 
trusts. 


(ih) llela^ 
ti' *1 by zna« 
I It nous 
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ceasaries (food, and clothing especial]^) to 
lunatica or drunken peraona. 

<iv) Official (Official relationship. It ia the right d[ 

rights. every body againat a public official that the 
li.L. 16 (o). jitter must exercise his functicms on hia behalf 
according to law. It is enforceable againat all 
ministerial officers of the state innkeepers, 
common carriers, by the crew of a ship against 
her owner for want of medicine, by Railway 
Companies with respect to the owners’" of the 
land which the Railv/ay requires. 

ir. Those II- Rights arising from Contract; Ex 

arising f roil ContractU. In its wider sense, a contract is an 
contract. • 

agreement between two or more persons by 

Moaning of which a right is created in either or both. It 
contract. 


Sttvigny’s 

definition. 


Anson’s 
, dtefiniticn 


includes the creation both of a right in rem, 
purchase and sale for ready money, mar- 
nage etc., as well as of a right in personam, 
e.g., where either or both agree to do some- 
thing for the other at a future time. The latter 
kind of contracts creates outstanding obliga- 
tions. It is with contracts of the latter sort, that 
we arc concerned in this chapter. Hence in 
the narrower sense, a contract is an expression 
of agreement entered into by several persons by 
which rights in personam arc created, available 
against one or more of them. According to 
Savigny, ‘ contract is the union of scveTal, in 
an accordant expretsion of will, with the object 
of creating an obligation between them/ 

Sir Willian Anson defines a contract as an 
agreement enforceable at law. made between 
two or more persons by which igghts are ac- 
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quired by or»e or more, to acts or forbearances 
on the part of the other or others. So acccrctrng 
to him, contract is such an agrecme«it as creates 
an obligation^ and he defines agreement as the 
expressicn, by two or more perso .s of a com- 
mon intention to affect the^r legal relations. 

HolnuRs* Ihccrys ''' tuium iff a Tioiiucs* 

risk- Mr. Justice Holmes regards contract as ("outraci is 
the taking of a risk. According to h m the im- 
portant signihcance ct a birding promise is that Jf. /,. 13 (a> 
the promisor contemplates his being compelled 
to “pay damages to the promisee in case cf a 
breach by him. But this view may be objected 
to on the ground that it is going too far to 
suppose that men think of break ng their pro- 
mises rather than performing them. So Holmes’ 
definition gives a partial account of the idea 
involved <n a contract. 

Analysis of Contract. Savigny analyses a Savigny's 
contract into (i) several paities, (ii) an agreement 
of their w Ih'. (iii) a muturl communication of Jf. L OH (h) 
this agreement, and (>*) an intention to create a 
legal relation between the parlies. 

The Subjective theory of Contract The 

second clement cbove mentioned, has given rise Ii, h* 10 
to much controversy. The question h, is a 
consensus of wills really necessary > ’ubit^ctive 

There are two views as to the meaning of the *’^^**3^* 
expression, ” an agreement of their wills,” or 
“meeting of the minds” as Prof. Miraglia puts 
it. Savigny, the great exponent of the subjective 
theory, puts it as “ a union of several wills into 
a single whole and undivided will.” According 
to this theory, therefore , there cannot be a cori- 

10 
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tract urless the minos of the cbnDractingf pt^eR 
are really the same. 


Objective 
jUieoitf of 
contract. 


3 . 1 . 11 

(a) , 

18(0), (b), 
14 (0), 

(b) . 15 (a). 
A k (o). 


The objeefive theory. But Savlgi>y^$ view 
has been dissented from by the advocates of 
what is called the objective theory. Accordinff 
to them the real agreement ot the minds of the 
contracting parlies is not within the 
province c! Lat/. -a./ looks r-ot merely 
at the will it.<;elf» but at the will as 
manfested in action . Ihe objective theory, 
fis the betler of the two, end is suppor^d 
by emii'tM t Llr^^Iish jurists Filackburn J. said 
in Smith D. l lughcr. L. R. 6 Q. B. D. 607 ,— * If 
whatever a \ re.d intention may be, he so 
conducts himself that a r* asonable man would 
believe that he was r ss<‘*<'ing to the terms pro^ 
posed by the other pc^rty, and that the other 
party on that belit,f enters into the contract with 
him, the man thus conducting himself would be 
equally bound as if he had intended to agree 
to the other party’s terms." 


''A', f./ !*i>r) Mum"!).! '.iv 1 (anst'iu is the. 

1 ii;j, <■! i\\f) riiniils ov ;i p'rift lit t)i*' ‘ iJem 

pliujlm)' ’ riii^ nM'1'ii'’i: i'- ii.»J IAmpI U‘inpnr»l cniTK 
»’ul« in ^ Inn i.iil.oi nui'i })pjif'1 n* Uun not possd** 

Me MiilHHit f'lH'N, lou^ pllni't mm'l< unite only 

HI itio foil 'f’lom i»l rli*-' pM'^Miis wiui wish to inake 
them inKT'*, tli»s flosirn hy definite acts 

C'onipniMt i%i' t,i PlnhiNi^pii\ rrii*^ Afodeni liegsl 

Philosopliv Sprn*^ 111 ) p. .>7t. ^ 

There some* (»mn;in jnrj'its liowcver Bchlf)Ss* 
innnii. Iluhr tiud (*thors) who Imhl mm c.vtreTiin ohjeo* 
live view jumI Mb'^e th.e validity of contracts entiVelif 
on the uords of the c<»ntriw*tor«. They say that we are 
not to look iijio will at all hut to vis.ihlt* and audible 



; , bkwts pbrson/W’ ■ ' W', 

Tho obj«kive theoiy is fwther support^ 

by t3^e fulw *« to (’) contract by poet. IZJ 

agency, and (3) the doctrine of mietake. 

I. Contracts by poef-Hcre the question 
wrhether or not the contract is made dei^nda 
not on the coinciderxe of the wills of the 
parties, but on the fact of their having ex- 
changed expressions of intention. 

2 Lau> of Agency— The liability of the prin- 2 . Law of 
cipal continues, not merely so long as he 'U?ency. 
continues mentally to empower his agent to act 
for him. but also, so long as he has not. to 
other's knowledge revoked his agent s 
authority. • 

3 . Doctrine of mfs<aJ?e.— According to Eng- 3- Mistahs. 
lish law. certain contracts are vitiated by 
mistake. .And this circumstance of contracts 
being vitiated by mistake or what is kno\^ 
as ' essential error ' is put forw.iTd by the sub- j 
jective theorists as the strongest ground in sup- 
port of their theory. But F’rof. Holland argues 
that this circumstance also can easily be ac- 


siKn.s. \^nt U.is !>k.' •>' S«vi«ny. .s 

untwiahle. for “ it would strange >f tlio parties, in 
entering into n‘latioti> <u. l. .rtlo'r. oidy produce 

sound waves or conn- logotl.or oolv u. suc-^h a way a 
to perceive light waves in place ol understanding one 
another and of agrreing and creating rights and 
duties. It is clear they can more, speak or write, 
but this movement, words or g.s,tures are mP®*" '»'• 
signs of their thought and will, through 
trararowsjon of rights is made and understond Mtra- 

glte. 
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counted for in other ways, and the doctoiine 
of mistake will not be inccnsistent with the ob- 
jective theory he upholds. Thus he says 
that “ even here the failure of the contract is 
due not to the psychological fact of mistaken 
belief but to other causes which may be re- 
el ’ced to {wo : 


‘Applioatiou 
of the doe-- 
jbrua of 
mistake. 


EkmeaU 

of a con- 
traot. 

B. T. K CM 

w w. 


tn the first the lant!;uaj.;e employed iu tlje 

contract ina^' bo ambiguous or ineaninj^lei>s. Thus in 
Ruffles V. WicbelhuuK (2 H. tV C. 906) defendant 
iiKr^Jcd to hoy from the plaintiff cotton to arrive by 
'ihip named ]^M.>rIe^^ fnnn Bombay. Two ships an- 
the (losdiptinn ♦Mpiallv well It wiip. held that 
the contract failed for arnbiu^^ily , Minilarlv n con- 
tract may fail beinj; iTKariuiKicss, from referring to 
a non-oxisU'nt object, ' e.g . sale of corn 'Opposed to 
boon it.** homeward \^oyage, hut really i«o]fl off on the 
way ; Ootituner V flastie —-11, L 

In the second place, a c,nntract inny tail wdiero 
Um' intiuition <if the mntalo u partly m known to the 
other jn\rty ThU' A, who is an old customer of firm 
U voiit order to ilie firm not Iviaiwing that the firm 
had changed hand.s. The new ow m-r of the firm 
e\i'cut<Ml the render without miiimitun; ifie (‘hange. 
It vs as held that he eould not tveove^r The price, 
Boulton V. Jones (2 H. and N fitit ) 

ITj-FMFNTs of \ Contract According to 
l^rofessor Holland the elements of a contract 
are : (A) Several parties capable of contracting, 
(B) a bilateral act by which they express their 
agreement, (C) a matter agreed upon which is (a) 
possible, (b) lawful, (c) of a nature to produce a 
result legally binding, and affecting the relations 
of the parties to each other and (D) very gene- 
rally. either a solemn form or some fact which 
affords a motive for the agreement. We shall 
consider each of these separately. 
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(A) ThR parties* There must be at least two 
.1 I .parties, 

parties, the promisor and the promisee, and 

they must be capable of contracting. Some- 
times the offer may be to an unascertained 
member of the community.e.g., the finder of a 
lost article. 

<B) The bilateral act offer and acceptance. 

The agreement can be expressed by the offer acceptance, 
by one party arc! the acceptance of that offer 
by another. The fcllovvlng are the rules gov- 
eming offrr nnd accpp'.anre. 

“(o) The acceptance nuisf UTHondiiionalty and acoep- 
correspond u'ifh the ofJei\ tancc. 

(/>) The acccjjancc rryr.st h<* < onfernpornru*' 
oar With ihr which inav therefore be 

withdrrwn at v hm<* before it has been ac- 
C'^nted. 

1 be follov/ing nilrv fleal volK some of the 
difficult es that arise' jn ihl^, connection. 

M. Tiw' fTJj.iin' toi M rcrr'fJM" 

able time. Hjim-'jrjn*' Ifoii'l (’n v. Monlofiro, ('t;?) 

The death of the ufToroi’ iev»jk«‘s the oher (in ICnjizliRli 
taw). Dirkin*''))] v. l)t>dds. (.‘V) The pin nets muy 
bo (’OTnph'td )xi JunorcUmi to t!'»e ftlU'r witliofU 

<*4)n>niiUHc . 1 * 1 .re* ''in ,• m « ('Mxiill C’nrholit 

Smoke nail (Vi. M) ofh r is Irrevoeahle after it- 
has l>e»*n nrxeptcd. svlinii in th<* xast* of (’notrarts by 
correspondence nuiy bo .SMllicieiitlv made by 
a letter coniaininjr ir (Rrojzilcii v. Mot rojmlif an Itad- 
U*ay Co.), allhoiicrfj tln^ h*(tf'r hr d^lnycd fAdamh v, 

Lind.stdl), or os on fad ultotrolhrr to non li its dc^itin^l- 
tion (Dtinlop v. ITonsKhold Fire Insurance 

Co* V. Grant), fo) \ revocation of an offer des- 
pateKv^d before, hut Teaching • the acceptor after the 
posting of the aiX’eptance comes too lat-e (jjyrne v. 

Van Tionhoven’, Henthorn v. Fraser). f6) A revoca- 
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(1) Fraud 


m Undue 
influetioe. 


(8) Dur<\s«f. 


tion of an acceptance, posted after, bat reaching the 
proposer simultaneously with the acceptance prob- 
ably prevents the formation of the contract (Dnn* 
more v. Alexander). 

(c) Fraud, undue influence and duress on 
tije part of either parly, are circumstances each 
of Wi'ich operates rs a flaw ir. the formation of 
ri cc "tract iir d renders it voidable at the option 
of the other party. 

(1) Fraud consists in the rnakiriK of an inten- 
tional »iiis-ro^)rof{erir,ation or eonrealnieni in order to 
riiiliirr ntidthor to a< ( up to jt ubicl) the latter do<isj, 
and lo liiN disadvfintaizt'. fniioeent fni-TcpreHoilta- 
tion as iiidueittjr one inti> a rontraot also makes it 
voidable and specially ufmnforreablo. Uedgravo v. 
IhmL 

( 2 ) rndtie Infliieiifc eonsivts in nets, which 
ilioutdi not fraudiil(‘rit , amount to an atnise of the 
power wdiieli (‘irenm'vlano^s have pj'vtm In the w'ill of 
an individual o^er another SiM‘h inlluenee is pre- 
sumod 111 HTtain relation'-', e those lu'tw'f>en a 
solicitor and his dieiit. a parent arid his child, etc. 
Jt makes the contract vrudablc, 

(d) Duress consist.*, in actual threatened violence 
to the person, and not merely to the pmpertv, of an 
individual. It makes the eontrad voidable. 


Mode of (d) The agreement may be ext'frefscd in 

oxproHHion. riting^ word, or by signs, or n^crcly by a 

ccursc of conduct, in wh ch last case, il is call- 
ed {m ' iirplied contract and it may be bet- 
ween the persons or their agents. 

The proposal and acceptance may be made 
by the parties or their agents. Qui facit per 
ahum facit per sc, he who does anything by 
another, does it by himself. 

Auiiiority of iujrrJ, The net of Iho agent i» the 
act of the principal for everything done within the 
»cof)o of his authority. The authority may be e** 
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ait Mrheu it is gfivem by words s^^bkan or 
wiitt^ or itnrj>iied when Jt is to infarrod from the 
•cirottntsianoes of the ease. Where the per^n pro* 
lessing; to act as a^at had »o such authorittf, he 
may he retrospectively made the agent of the prin* 
cdpal by his subsequent ratification. The agent may 
renounce his authority or the principal may revoke 
it* The authority is terminated by the business of 
agency ceasing or being ( oinpleted. nnd by the deaib 
or bankruptcy of the principal. 

(C) Subject-matter of the agreement The c, SubjeoV 

matter agreed upon must be, at the time of the 
agreement, both possible and legally permi - 
sible. A thing may be impossible either 
naturelly or being practically out of the ques- 
tion, e.g., recovering a ring from the .sea. The 
matter contracted must mi be against public 
policy. Thus a marriage brokage contract is 
void- The atTreernent, again, must have been 
intended to pr< duce a legally binding ri^sult. 

Thus the agreement between two judges as to 
the rer^dt of a case is net a contract. 

It s also netef'sary that in order to be a valid 
contract between the parlies, the legally bind- 
ing result of their agreements should affect their 
own legal relations; thereby differing from an 
agreement of a number of jurors in a case, 
where the result of that agreement affects the 
legal relation, not of themselves, but of the 
persons tried before them. 

<D)...Form and Consideration. Lastly, a con- 
trac^ must generally be either in some prcscrib- considers* 
ed form, or as the result of some underlying 
cause (called consideration in English law.) 

(1) form : Formal Contracts. By form is (1) Form/ 
meant some peculiar solemnity attaching to the 
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g', 


Cons I- 
IvratioiK 


expression of agreemert, which of itself givci^ 
efficacy to the contract. Some hold that io the 
history of law. informal contracts preceded 
formal ones. Others, with still stronger evi- 
dence. say that out of the complexity of form 
of early times has grown up th*^ simple con- 
tract. In Rou'. ill. a- well as in F'nglish law 
cK'r iv.? tin; f‘rr.y part of the h» -icry, form was 
the rr O'- 1 irni'ort -nP ('lenviit of a contract. ITre 
solerunlly of the .r. i.s looki*'.! upon \iu con- 
ciu;ivt < ’.'Kjf'i c.' oj the c^'inc'rv’r’ity tif intention 
ni *h< [ .I't 

Advanta^^frf:, of Icrtu h piev^-ets the bar- 

gain from b< ing iJ-shly struck, (b) It facilitates 
thr proof of whathaf^ ccc iirecl 

I lie formal coi tract of lw>me w'as ' stipu- 
latio/ of |- ranee --wnling uiulcr seal and of 

bugler <i " ‘ 

( 2 ) Injorrval Coriracf^. niion, 

B(’^'idr,s the fr rm.d corUou i ui ii ». the 

Honiai s TC'r<'grisi d ^ ight U)f')rinal contracts. 
f‘oi’t f f these. ri7.. k ar (<,r err sirr'ption. loan 
ior vie. depo'^it, and pledge weie accompanied 
b^^ bailment. i he i-.ther four wx re sale, hire, 
agfov. > and jM»tucrship 

All these were acconip. Mcd a ' cause,* 
which, though oltf'U corsisting ii. part-perform- 
ance. ir e'ff^ ct oi Iv the uiar): b>' which an 

ai bil*c‘»rily ih^hred cias.s o{ irtt'emenla vs^as dis^ 
tingidshable. .*\crrrding o h ter Dutch and 
I're’^'t'h conmieiHators * c nisa ’ signifies nothing 
more thru a reascrable and peunissible ground 
fer the consent cf the par..es. In tlt^g’and^ 

* causa * came to be equivalent to consideration. 
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A comlderaittm is any act of the plaintiff 
from which the defendant or a stranger derives 'considers- 
a benefit or advantage, or any labour detriment 
or inconvenience s\istained by the plaintiff how- 
ever small the detriment or inconvenience may 
be, if such act is performed, or inconvenience 
suffered by the plaintiff with the assent, express 
or implied, of the defendant, or, in the lan- 
guage of pleading, al the special instance or 
request of the defendant Per Tindall J. In 
Laytharp v Fir v«rt 


J^oif i >'n..<Jrri:tn>n is no I'onsUlvration, It is 
rto‘ r-t-r ' s. i :.r ihe vaiidit\' of an informal 
' .{ sideialion for a piomise 

> f . ! ’ ] 4cj{<' {C'oggs V. Barnard); F>ut tne 

ro ^e£»rUion nnist have seine value. What 
in: y I c c^uitc hW adequate roasideration for one 
^ .'i> ^^rpear inadequ*\te to another, and 
it JS ^ufficietM if liier<" is some value in the 
copftjiderator^ 


Past oonisi- 
clerntioti is 
no cnriHi- 
dcratioii. 


A prorniv.^ to pi rforn^ already existing 
legal duly hes n > value h<T<uise the pioinisee in 
the cas-* doMV<*s ’ o at'filer h»mcfu by the pro- 
mise than lit h, \ be'or/* \’ bv virtue of the 
legal ty of tht du^v ; <'.nd henc surFi a pro- 

mise is no roa vh ration for an agreement on 
the part of the. Jth i i»id» . The consideraticn 
must either b^* prefer, I or future ; and past con- 
sideration, although possibly a motive for a 
promise, is no legal consideration for it, so as 
to er"^ble the oromiJ^or to enforce it. except in 
certain special circumstances authorised by 
law. Lampleigh v. Brr.ithwait, 
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Modes of 
•treo^ben* 
ing a con- 
tract. 


Effect of a 
ooDtraot. 


Principles 
of cltaw.i- 
fication of 
contraclH. 


Modes of strengthening a confrocf—Boiddiai 
auperaaturai means, e.g., oaths, etc., adopted 
to strengthen a contract, there are some legal 
modes of doing so. They are (i) guarantee, for 
the performance of the contract, given by third 
persons, and (ii) property kept as security for it* 

E0ect of a contract. The effect of a duly 
made contract is the creation of rights in parties 
to the contract which vary with the nature of 
the contract. 

cf Ciassftcaticn of Contracts: 

Th ere are various ways of classifying contracts, 
(contracts may be (I) Joint or Several, accord- 
ing to the number of pnrties on either s*de; (2) 
Unilateral or BUatoral, according ns one or both 
parties are bound by i*: ( ^) Formal or Informal 
accord ng as solemn i I are rt^quired for its 
validity, or not; (4) Principal or Accessory, 
according as they are entered into for their own 
sake, or for the fulfilnient of another contract; 
(5) (tratiiitous, or Onerous, according as they 
. le entered into for love or gain; (6) Real or 
Consensual according as they require b?-ilment 
or mere consent for validity; (7) Aleatory or not 
50, accordiig ns they depend on an uncertain 
event or ncjt : (8) Conditional or V nconditional 
according as they are dependent on a condition 
or not; and (^>) Exchange, rendering services, 
etc. according to the nature of the benefit pro- 
missed. 

Holland. Professor Holland classifies con- 
tracts mainly into “pdocipah* and acces- 
sory each of which may be further sub- 
d vided, A principal contract is one entered 



iwvAtt tA^ : idOHrs m 

into Without an ulterior object ; an acceaiM>iry , , . \ 

x^ontract ia one which i» made for the better / \ 

caatying out of a principal contract 
Prmc/joo/ cordracta may be /or.—* 1 — Aliena- Principal 
tioni 2. Permissive use; 3. Marriage; 4. Ser- 
vice; 5. Negative service; and 6. Aleatory 
gain. 

Acesficry contracis are — I Suretyship : 2 Acticssory 
Indemnity; 3. Pledge; 4. Warranty; 5. Rati- <'ontracti. 
jBcation: 6. Account stated and 7. For further 
assurance. We shall now deal with them in 
derail. 


Prin:i,^al Ccntracts. (1) For alienation. A 

contract for alienation may be either a gift or 
an exchange, i.c., it may b^ an act of liberality 
of one party or it may l>e intended to secure 
some benefit for both the parties. 

Gift, in contracts for gift or liberalities only 
one party is bound. They are enforceable in 
certain defined cases, c.g.. in English law, 
when they <'^re entered into by deed, in France 
before a not'^ry. and in Roman law when they 
are registered. Certain fcrmalities are neces- 
sary and are generally voidable, if credi- 
tors be cheated, 

Exchan(^,e, By a contract of exchange both 
parties are bound. Its earliest form is Barter — 
an exchange of one commodity for another. 
Then came sale agreements. Special 
ities are required for the sale of certain things. 
After agreement for sale of movables is com- 
plete, the vendor’s lien, and his rirfit of stop- 
page in transit are recognised. The right of 
lien is a right to retain possession of the article 


(1) For 
Alioua- 
tioti 

R. L. 16 (a). 


Gift. 


Kxohsnge. 
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(2) For 

pormiKsiv** 

ttflr. 


(a) Loaiji 
for roil- 
auinptioti 


(b) Loan 
for ii$c. 


(c> Hire. 


(B) 

Marriag;!', 


till the price is paid, and the right of stoppage 
in transit is a right to avoid a contract on hear** 
ing the insolvency of a buyer, while the goods 
are in course of transit to Kim. but not actually 
delivered to him. In Roman and French law, 
in every sale, the vendor impliedly warrants the 
title. In England, however, the purchaser is to 
take care of himself, the, maxim being caoeat 
cmplor pnirhnACj). Hul English law 

recognises certain exceptions to this rule. 

(V, For riC-^srissivo l se. Cortracts for per- 
missive Ufte are, (a) loan for consumption 
(mutiuim), (L) loan for use (commodatum) and 
(c) hire (locatio ccnduclio). 

(a) Loan for conaumption. It takes place 
vvIu^Tj money or things arf* gratuitously given to 
a man on th<! ^inderstanchiig that he shall, on a 
future day. retinn to the g’vt r p.ot necessarily 
the things thetnst lves. l)ut ♦he**' equivalent in 
kind. No ivtf'irst is payable under this con- 
iract unless exp>ress!v provided. 

(h) I can for use. L.oan for use is also gratui- 
tous. The iKjrrower use- the thir»g lent and is 
bcuind to return \l aed though not* liable for 
pmcI tear, ('xpect^'d take such rare as 
wo'v^ld be lakrn hv a diligenl person. 

(c) Hire. In hire, i nllke .n loan for use, 
the hirer pavj: reel, and thus tne contract is for 
(he Leni f-t cf bc'L the partic.s* The hirer is 
not bound to take ac much care as a borrower. 

( 3 ) MarrL'^ge* A completed marriage creates 
a status and gives rise to a ri^^ht in rem. An 
agreement to marry g^^es rise to a right in per-- 
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sonam and an action for damage will lie on a 
itreach of such agreement. 

( 4 ) Fer iitrwicts. According to Prof. Hoi- Fw 
landL the nftore important contracts tor services 
are (a) for care-taking, (b) for doing work on 
materials, (c) for carriage, (d) (or professional or 
domestic services, (e) for agency, and (f) for 
peurtnership. Each of these contracts may be 
either gratu tons or for reward. 

(o) Care-taking. When care-taking of an 
object is gratiiito\is it is called a deposit, which 
is a ba Imemt of goods lo be kept by the bailee 
without remuneration. Such dcpo.sit may be 
made pending the decision of a dispute or out 
of necessity, to save * from fire. Care- 

taking lor r«‘nini‘e ratio ' 1 is (t und in the case of 
innkeepers, warehousemen and others. 

(6) For doing work on mcdcriah If work is (b) For do- 
done on materials gratuitously, the worker may 
be made ro.sponsible for css negligence only, 
but il his work be for u-muneratlon, a high 
degree of care is exp tied 

(c) f or Corri«i?e~ t f goods or persons. A (f^ For 

1 ' • purri'ftK6» 

gratuitoUsS .earner is in the same position as a 

gratuitous care-taker. A carr or of goods for 

reward by land is bound t»o take goods so long 

as he has got space, and he warrants safe and 

secure carriage. A carrier of goods by sea is 

governed by proscribed rules. 

(d) For professional services. The profes- (d) For 
sions of advocates, teachers of law or grammar, 
philosophers, surveyors, etc., were considered 

as too liberal by the Romans to admit of suits 
for fees. In English law, barristers have the 
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aame disadvantages. Professional sendee^ if 
gratuitous, is r.ot culpable for negligence; ImH; 
if it is for reward, skilfulness and competenoe 
are guaranteed, and remuneration cannot be 
recovered in case of unskilfulness, 

Domestic servants sire similarly regxilated by 
the ordinary rules ; but servants of large com- 
panies have special rules for them created by 
law. 

(s) Agency. (e) /Igency. The relation between an agent 
and his principal is governed by a contract for 
service. An agency is seen only in advanct^d 
systems of law. In old Roman law, a matt 
could be represented only by persons under hia 
power, e.g., slave and others. Later oil 
strangers as gratuitous agents were recognised. 
The agent was hound to show the utmost care 
and was indcrnn fied against liability or experv- 
ses of the work. Lat r on. development of 
business led to a recognition of agency to a 
gieat extent. A reasonable remuneration was 
grarited to the agent , Under the modem Eng- 
lish law, the agent is hound to manage his pritt- 
cipah.s bus ness with rare as a rule, not to dele- 
gate the management to another : d^degextus non 

potest delegare Tire principal is bound to 

indemnify the agent against expenses and per- 
sor^al liability. (For causes ‘emnnating an 
agenry see p. 151). 

Kinds of Kinds of agents ; general and special agents. 

Agents are said to be ‘ general * when their 
authority is defined by the character of the 
business, as in the case of factors, brokers ot 
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paitneirsc or ' vpectal ' when their authority it 
hmited by Uie terms of appoiirixnent. 

(f) For partnership . Partnership is an agree- 
ment between several persons by which they 
unite for the purpose of carrying on business in 
common, with the aid of joint funds, joint 
labour or both. Usually, each partner is agent 
for all the rest. It may be for life, or a defi- 
nite time. 

Termination of partnership. It is terminated 
by — (I) mutual consent, (2) retirement of one 
paAncr; (3) efflux of time, (4) death or bank- 
ruptcy of any of them, (5) one partner institu- 
ting a suit against the rest, etc- 

There are three classes of partnerships — of 
limited liability, of unlimited liability and a mix- 
ture of both. In a partnership of limited 11a- 
bihtv. the rcsponsibilitv of a partner is limited 
to his share in the bus.ness but in a partnership 
of unlimited liability, the paitner is also per- 
sonally responsible for the debts of the part- 
nership 

(5> For^ negative service. A contract for 
negative service is one in which one party pro- 
mises to abstain from certain ar*s Unless the 
Testriction is unreasonable or against piibli^i 
policy, the tendency »f recent cases is to up- 
hold it. But contracts c'hich impose unreason- 
able restriction are held invalid as interfering 
with personal freedom. Thus a contract ivf re- 
straint of trade is void, if 't is unreasonable. 
The leading case on the subject is Maxim- 
Nordcnfeldt Gun Co. v. Norderfeldl. So also 


(f) For 

partner- 

Mp. 


Its ter- 
mination. 


(5> For 

nogatirs 

service. 
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Kor alea- 
tory gain. 


B. L, 08 
(h). 


PRINOFLES OF JURISPftibENCE 

a contract not to marry a perfion bul 

one in general restraint of marriage is voidf. 

(0) For aleatory gain. A contract for ale:t 
lory gain is one, ** the effects of which as "to 
both profit and loss, v/hether fot '=ill the parties 
or for one or several of them. d*:jpend on an 
uncerrain event/’ They may be of various 
kinds. Some of them ere discussed below 
<a) Bets and stakes are, as a rule, not enfo*^- 
ced under modern system of law Both Eng- 
lish and French law make some exceptions for 
plates, prizes, sports, and exercise, (b) Lotteries 
arc illegal in frngland. (c) Stock -jobbing was 
once made void and illegal in Elngland; it is not 
so now. (d) An ae^reemet>t to pay annuities is 
legal except in special cases, (e) Loan to a ship- 
owner to be repaid on return is valid, (f) Insur- 
ance is a contract by which one v^arty, in con- 
sideration ol a prem urn eng<nges to indemn’fv 
another against a contingent loss, by making 
him liable for a payment in compensation, if, or 
when, the event shall happ-^n bv which the loss 
IS to accrue' Martime Insurance is the oldest 
form of insuran'-e, as having been re':ogni8ed as 
early ar. the time of FJizabeth by a statute (43 
Lliz. C. 12) Then came fire and life insurance. 
Life insurance differs from marine insurance in 
an important respect. In a life insurance die 
ccritract Is to pay certain compensation in case 
of death due to illness or accident. Fire and 
other insurance of the kind is a contract to pay 
on an event which may or 'nay not happen, 
but in the case of life insurance, the event must 
happen sooner or latex* 
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A^assory Gontraats* Some contracts are 
ma<je with the object of creating certain liglits 
which are merely ancillary* to another right. 
Accessory contracts are the following: — (I) 
suretyship or guarantee; (2) indemnity; (3) se- 
curity which may be (a) mortgage, (b) pledge, 
(c) lien, (d)- or hypothec; (4) warranty; (5) rati- 
fication; (6) accowt stated; (7) for further assur- 
aru:e. 

(1) Suretyship : It is a collateral contract to 

perform the promise or discharge the liability 
af^a third persot\ -n case of his default. The 
person who makes this promise or gives this 
guarantee is called the surety. I he liability of 
the surety cannot exceed that of the principal 
debtor, (a) As between surety and creditor — 
certain acts of the creditor discharge the surety, 
(b) As between surety and defitor — the surely 
is entitled to certain remedies of the creditor 
agai.nst the d<d>tor (c ) /\s l)atween several 

sureties- — one surety discharging the <lebl is 
entitled to contributma from the other sureties. 

Ferminatiari cf surety's liability The sure- 
ty's liabiliK' tcrmniates by a discharge either (i) 
of the piincipai obligation, i e , the debt, by 
the debtor, or (li) of the guarantee by one of 
hss CO sureties, 

(2) indert'inity. It is a promise to indemnify 
or &ave harmless ilu- fir<*misee from conse- 
quences of acts done by him at the instance of 
the promisor, ft may be either express or im- 
oiled. Marine and fire insurance are instances 
of contracts of indemnity. 

Tf 


n. 

adry ccmis 
tnietA. 

B. Ir. 1« 
(o). 


(1) SorHSy. 
ship. 


(ti) IndeiBU 
nity. 
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Seovtritj 


(4) War- 
ranty : itfc. 
luaturo. 


<5) lUMfioa- 
tiOB. 


(6) Aooottfit 
ftated. 


(3) SecurUy. ConfarBcta of aeetuity aro accet** 
aory contracia whereby debts are created* 
Mortgages and pledges ore the most important 
of the contracts of security. In a mortgage hn 
interest in immovable property is conditimialty 
transferred as security for the repayment of a 
loan. A pledge is the delivery of a thing to a 
creditor as a security for money due» on condi- 
tion that he will return it to the debtor on his 
paying the debt. The debtor is also entitled to 
the expenses of keeping it» and also to exercise 
a power of sale if the debt should not be paid. 

(4) Warranty. It is an express or im|^ed 
statement of something which the party under- 
takes. shall be part of the contract, and though 
part of the contract, collateral to the express 
object of it. It is a term added to a contract. 
It not so intimately connected with a contract 
as to be a condition precedent to the contract 
coming into operation. 

(5) Ratificatiort. Ratification is the adop- 
tion by a person as binding upon himself of an 
act previoiisly done by him, but not so as to be 
productive of a subsisting l^gal obligation, or 
done by a stranger, having at the time no 
authority to act as his agent/’ If a person pro- 
fessing to act as agent was net authorised to 
act for the person whom he professed to repre- 
sent, he may be retrosp>ectiveIy made the agent 
of that person by subsequent ratificatiorv. 

(6) j4ccoun^ stated. An account stalled is 
also an accessory contract, for it is superadded 
to a pre-existing contract giving rise to a debt. 
It is an admission by one that upon actotmla 



^ IN P£RS<»hA|M 

bdi^ tdken between him and another, with 
wh<>m he ha« an account, a balance has been 
found due by him to that other penon. 

i(7) further oasuronce. Agreements for fur- <7) Farther 

t t f \ » iMUUTftllCNIa 

ther assurance are often found in conveyances 
of land and in other instruments. Such agrees 
merits arc accessory to the main contract to 
which they are attached. 

Bu Transfer of normal antecedent rights in Trsasf^ 
personam. We shall now consider how normal 
antecedent rights in personam are transferred, 
c.g., they may be transferred by act of law or 
act of party. 

(i) Transfer by operation of law. Rights in (i) Transfer 

personam and also the corresponding liabilities 
may be transferred by operation of law o.g,, 
death, bankruptcy, etc. So on the death of a 
man, his rights and liabilities pass to his legal 
representatives; on his bankruptcy to the trustee 
in bankruptcy. But rights and liabilities which 
arise from family relations or which depend 
upon the personal skill of either party are not 
transferable by operation of law 

(ii) Transfer by act of party. Ihc power xraniifer 
to transfer rights in personam by acts of party by act of 

is subject to important xestrictions. At pro- P**'^^^* 
sent assignments of choses in action are allow- 
ed. Certain kinds of contractual rights have 
been made assignable by statutes, e.g., rights 
arising from Marine and Life insurance^ Poli- 
cup, Bfl^lbonds etc. In all these cases, the as- 
signee takes subject to all defences that would 
be available against the assignor. In case of 
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History of 
the 


0, Kstttic* 
tiou. 


PHINCIPLES OF JUWSPRUpENOE; 

on^ clast of instruments, mz., negcftiable 
truments, e.g,. Bills of Exchange* Promiaaoiy 
notes etc.* a bona-fide assignee for value is niot 
affected by defects in the title of the assignot; 
ti successive assignors. Negotiable institt^ 
•rents pass by delivery or endorsement without 
r.ctice to the debtor. 

History of the evolution of this right. Old 
Roman law refused the transfer of rights and 
liabilities under a contract e.g.* the right to 
a debt, l.aler on it indirectly gave its recogni- 
tion to such transfers by holding, on the 8U*t 
of a stranger to such a transfer or assignment^ 
that the af^signor v^as a trustee for the assignee, 
or that the assignor had constitutr;d the 
ass gnee his agent for the piupose of bringing 
actions, h.arly Lugllsh law also similarly 
refused to rerognise lran>fer ol choses in 
action (that right u?u!(‘r contiact like the 
r\rht to a debt.) I.ater on, following the later 
Roman practice, the ! .ngiish ( ourt of Ch:*nrerv 
allowed the assignt'e \\lic> paiu consideration 
for the assignment to >ne in his own lUime. 

I he Judicature Art of Ih7^ in.idc* assi/<nriient of 
rights and liabilities under a contiact valid, 
but such an assignment l.s ^uoierl to all equities 
existing as between the promisor aiKl tha 
promisee. 

Liabilities. Liabilitiefr' under a contract AfO 
Tis a rule, not assignable by act of partv thougV 
there are certain covenants running with the 
lanth which are as;dgnable. 

Cr. Extinction of norma! antecedent rights 
in personam. Normal antecedent rights ini 
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persofnieulri may be extinguished by any of the 
follov^tig circumstances : (i) Performance; 

(ii) Events excusing performance; (m) Suhs* 
tUutes for performance; iio) Release of perform- 
mance; (i>) Non-performance, We shall now 
consider thesr modes one by one. 

(i) Performance. It is the natural mode 
of extinguishing such rights. F^erformance 
by th.rd person is sometimes permissible as 
a mode of extinguishing these rights. 

fH) Events excusing performance. The fol- 
lowing rules show what events are taken as 
excusing performance ; (a) Subsequent im- 

possibility to do the contracted act does not 
excuse performance, except in the followif g 
cases ; Death of the xx^rson on whose indivi- 
duality the act is intimately dependent, des- 
truction of the thujg to which the performance 
has reference, failure m the occurence of the 
event, with reference to which the contract 
w’as nijule. and < in law or outbreak of 

war between the countres of the contracting 
parties (b) The Vast loss cf status cancel- 
led claim? against hi 4s famili in J^oinan Law', 
(c) Union in oi jx^son of the debtor and the 
creditor ■<omc times extinguishes the rights 
sometimes not. 

(hi) Substitixtcs for performance. The fol- 
lowing are some of the substitutes for perform- 
ance wh‘ch operate to extinguish the right : ‘ 

(a) Tender of the exact amount followed 
by deposit in court, extinguishes the rijght of 
the creditor against the debtor. 


B. 1 . 21 (^1) 


<i> Perfor- 
mance. 


(ii) EyotiU 
oxctising 
'perform- 
anco. 


(iii) 

tules for 
fMoforin- 
uine. 

in) Tender, 
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(b) Com- 
firointfte. 


(c) Accep- 
tance of 
someth iii^; 
new. 


(d) Set-off. 


(o) A new 
obligation 
by f ori,v*^ni 

(iv) Dit*- 
charRo b v 
release of 
perbirrn-' 
ClIK’C', 


(v) Di*^- 
ablin^ 
oiie^lf or 
announcing 

tiun t (> 
pi'iiorm. 


(b) Compromise* or part payment* and[ 
consent to give up the residue by the promisee 
because of some consideration extinguiskes 
the promise. 

(c) Giving an acceptance of something 
other than what is due in its place, extingu- 
ishes the right. This was known in Romaa^ 
law as Datio in solutum. 

(d) Two mutual claims may be mutally 

set off agaliut each other fo as to extinguish 
both. #. 

(e) Substitution of a new obligation for the 
contractual right. 

(iv) Discharfie by release of performance^ 
A contract may be extuiguished by release, 
that is to say. by waiver of the promise. The 
presence of con.sideration must be proved for 
release o-f performance, unless the contract be 
one under seal. 

(v) Non-performance, cr disabling oneself 
from performance, or announcing non -intention 
1o perform by a party puts an end to his 
rights under contract. 



CHAPTER XII, 

Private law: Remedial Rights. 

In the previous Chapters we have discus* 
the antecedent in> private law. We 

shall deal with Remedial Rights under private 
law in this Chapter. 

Primitioe Remedies. In a rudely consti- History of 
tuted society, in which the elements of a 
i^ate are still in the concrete, each individual 
in the community is left to work out his 
own remedy for any wrong he may have 
suffered at the hands of another. The spirit 
of .Ancient Law is a spirit of revenge, which Spirit of 
is best expressed in the Jewish canon of "an 
eye for an eye, tooth for a tooth. But this 
system had a twofold defect: (I) the measure 
of his right to redress was regulated by no 
other st;md.ard than the injured person’s own 
sense of the wror« infected, he being the 
judge in his own cause, and (2) his power to 
obtain redress was limited to the physical 
force which he was able to command. 

Gradual changes. Under the humaniwng 
influence of advancing civilization the omni 
potence of self-help was subjected to h, o9 

limitation after another. As Sir Henry Maine 
pmnts out "the commonwealth at first inter- 
fered through its various organs rather to keep 
Older and see fair play in quarrels than take Maine’s 
them, as it now does always and everywhere. 
into its own , hands,” The stages of 
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BiAges of 
IWogreas. 


{The kinds 
of rorno- 


progress according to Professor Holland are 
these : As time went on the mode of taking 
comipensation was substituted fo;' the violent 
retaiiationi of the injured party. Seizure cdi 
pioperty and of pledges was substituted for 
the unannounced barbiirous attack of the 
tiibe or the man. To this stage belongs the 
Indian custom of sitting dhama«* according to 
which the creditor fasts at the door of his 
debtor till his debt is paid. The next stage 
was the introduction of regulated self-help. 
Distress was resorted to but only on some 
special grounds, and there were some safsk- 
guards against abuse. Force might still b)e 
used to protect life and property but not in 
excess of actual need. In th • last stage i>eople 
seek and get their remedies in the law-courts. 
I'.ut the old notion of self help is still not 
coinplelcly eradicated, and cvers the modern 
law permits its cxercis^^ in certain exi eptional 
crcumstnncesd 

New the regular and ordinary protection ot 
a right consists in the judicial reco^/it.on of 
an actually existing right, wh eh is vindicated 
against some violation that hit# either (a) 
already oircurred, or (b) that is threatened. In 
the latter case, the law interferes with the 
view of “prevention’'’; in the former, with that 
of “redress.” The remedy in the one case 
assumes the form of an \ injunction’* arhich is 
granted to prevent the breach of an obltga- 

1 Shm?' fi>r in.«»tan<‘o. s»*Ytion — lOtk Tncjian Penal 

Code. 
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6oi» in favour of the applicant; in 

the other, it takes the form of an Action 
-wlech is granted to prevent the person ol 
inherence from losing, or the pe^*^on of inci- 
dence from gaining, from the breach of an 
obligation which has already occurred. 

This right of action is a remedial right and 
Its object may f>e either restitution, i. e., 
cancelling the effects of the wrongful act as 
far as possible, or compensation, t. c., award 
to the injured of damages for wrongs which 
caAnot be undone. 

It must be remembered that remedial rights 
are. as a rule, available 'in personam * i. e,, 
against the wrong-doer.^ • 

V'e shall now discuss the origin, transfer 
a.rji '?xt;,)ctic>n of remedial rights. 

ORIGIN. 

^ tiavf* already seen that remedial rights 
an; . tit the infringements of antecedent 
rigli.- /Jew these infringements are to be 
according to the nature of the rights 
-r- y infringe, y are thu.s either 

b’-cacn^'s Of contract or wTcnig independent of 
contract, /.<\, torts. 

Tort. A tort or a fh'hct is defined by 
Mr. Salmond a*^ ' a civil wrong, for which the 
remedy is an achoTi for drtmagc.s, and which 
is not solely a breach of contract or a breach 
of trust/^ 

Jt There «rc wrtain actions, cy;,. suits to cnh'rre a 
xn'aritiijn*^ lien which art* rcfrarcjed uctsons in 
Bui art'ording to Professor Holland these 
t*em€Klia1 rights in rem are merely niodtf^s ol <»xeou- 
iion. 


Tbo piirpo^ 

fiOS of 
remedial 


Origin of 

remedial 

rights. 


What IT a 
ort? 

/>. fv. 25 
<h). 
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Bow do 
tort* difiot 
from 
crimes.'' 

B. h. 
U8<ft>. 

H W, 
10 (6), IS) 
<a), IS (ai. 
17 (a).,(rt 

"♦ (»> »v 
25 (»>)• 

Blacloeliooo. 


Anstin. 


HoUend. 


S. L. 


Biff^etioe between crimes sunci torts,. The 

distinction between ‘ torts * and * crimes * is* 
very fine. According to Blackstonc* civile 
injuries (torts) are private wrongs, and conceni 
individuals only, while crimes arc $mhUc 
wrongs and affect the whole community. Now, 
this certainly is an important distinction be- 
tween the two. But it is too vague to foitn 
the basis of a scientific definition. 

Thus Austin, in criticising Blackstonc, says 
that (a) most crimes c.g., murder and theft, 
affect individuals, and (h) all offences ^(or 
wrongs) affect the community, and all offences 
affect individuals. Austin therefore gives the 
following definitiorV A civil iivjury (tort) is an 
offence which is pursued at the discretion of 
the injured party. A crime is an offence which 
is pursued hy the Sovereign or his subordinates* 

Professor Holland says that a crime is the 
violation of a right which resides in the state 
or Sovereign, while a Icrl or c vil injury is the 
violation of a right which resides in an indivi- 
dual.3 

r, 

ITie same facts, however, frc?quently give 
rise to either civil or criminal proceedings, 
e.g,, in the case of libel. Thus if A sends tO' 
B a post-card describing the latter as a ** liar, 
swindler and thief,’' B can either prosecute A 


5 But this view soenis to diftt-'r only in words from 
that of Austin. For that, a right is infring- 

ed, how are we to know whetlK*r the person whose/ 
right is infringed is the sovereign or the individual 
until proceed iiig.s are taken to remedy the Injury P 
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(in the stivereign'e name) for criminal liibel^ or 
aue A for damages for toit. 

Cittsifloation of wrongs. According to tion of 

Professor Holland wrongful acts ma^ be 

dlassified on five dtferent principles: ^ PI 

18 (o; W 

K According to the state of the will of the 
wrong-doer, which may be (a) entirely absent, 
as in case of innocent trespass ; (b) suck as 
exhibits intention, sometimes called ‘ malice/ 


2. According to the state of the will of 
the injured party, who may (a) consent to 
the invasion of his rights M^hich, therefore, is 
not a wrong, (b) insist upon his rights, and 
oppose the invasion or (c) who may be 
induced by fraud to consent to the invasion. 

3. According to the means whereby the 
wrong is effected, e.^., (a) by physical vio- 
lence, (b) by words uttered, or (c) by omission 
to perform a contract. 

4. According as some actual loss to the 
injured party ,s or is not essential to the 
wrongful act. 

5. According to the nature of the right 
infringed. 

Professor Holland selects the last • tnen- 
tiened principle of division and gives the 
following tabular view of rights and the acts 
which are infringements thereof : — 
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Tabular 
view ot 
riebta and 
infrinse^ 
tnenta. 


B. L. 09, 
(b). I Ho). 


ii. BioaTB m ttim. 


Rig;fat8. 

(1) to personal 

fiafefty. 

C^) Family rights in 

rom. 


(3) Rights to good 

narno, 

(4) Rights gem'rally 

available. 

<6) JtlghlS ot p0S8O8- 
Bion. 

<()> Uiglits of ou'iiorship 
<d tangible 
obiects. 

^7) Rights of copy- 
right, ]iatciiL- 
nghi ami 
iradc-mark. 

(5) Highly HI re aliciiu. 


(0) Rights* to luimuiiity 

irom I rami. 

R. Righth 

(1) Kaniikv rights 


(t!) hiilm'iary rights. 

(3) R c VO rs i o n ary r igh ts . 

(4) Meritorious rights, 

( 5 ) Rights agaiQst ofii* 

cials. 

(6) Rights ex con* 

tractu. 


Infringemanta. 

Assault or iinprisonmont^... 

• fc-*» 

Abduction or adultery 
with a wife, or aedno- 
tion of a servant. 

Defamation. 

Nuisance, malicious 
arrest or prosecution. 

Tn^spass, <x)n version, 
detinue. 

Do. 


Infriiigorwcut. 


Disl url>:im'<‘ ol an eas«- 
lorn 1 oi t rn v^ r^uoj of 
a pledge 

Dts'cit. 


IN VBWHONAM, 

Swbtr.K't loli. a luilery, 
Jn^iiul ot due aliment, 
iiigr.iimide oi a treed 
man. negieri of the 
ViL'^sal’.s duties. 

Breach of lru.st. 

Waste. 

Refusal of the merited 
reward. 

Ncglc<*t to perform duty. 
Breaches of contract. 
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TRANSFER. 

A right 18 generally transferable by the 
Iverson of inherence* and the transferee may 
sue to enforce that right in his own name. 

But a remedial right is not generally trans- 
ferable. This remark applies with greater 
force to the right which arises from an act 
causing harm of a purely personal nature short 
of death* to an individual ; for the right is so 
intimately connected with his individuality 
that it dies with the person. Thus we get 
the:?* maxim actio personalis moritur cum per- 
sona. The estate of the wronged person has 
consequently no < Iaini, and on the other hand, 
that of the wrong doer is notMiable. An action 
commenced in the lifetime ol the wronged 
person for a tort will 1>#* put to an end by his 
dei.th ; I here art' however certain statutory 
exceptions to the rule expn'ssetl in the above- 
mentioned maxim 

EXTINCTION. 

Remedial rights m ly be extinguished in 
several ways . fot instance, by (Da formal re- 
lease on thV pari of the person of inherence, 
(2) waiver, ( J) set off, (4) bankruptcy, ^5) merger, 
(6) estoppel by judgment, aiul (7) limitation or 
expiry of the time within which the law allows 
the remedy to be enforced 

There are also cases where a remedial right 
is suspended and not extinguished, e.g., wjhen 
a coi^rt refuses to try an action which is pending 
in a court of concurrent juriadiclion. 


Tmtisftfr q| 
rsmsdial 
rights 


Srisp&n- 

Mion of 

rotnodisl 

rights, 

is not 

genorslly 

allowed. 


The mnxim 
’ act io por*. 

inoritur 

peihuna/ 


Kxtiiiction 
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I if'htw : 
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CHAPTER XllL 

Private law: Abnermak 


We have so long been considering the varioiis 
kinds of rights under Private Law assuming the 
person of inherence as well as the person of 
incidence to be normal persons, i.e,, human 
beings (as opposed to artificial persons) un* 
affected by any such peculiarity as infancy, 
coverture, etc. In the present chapter we shall 
discuss the changes that the rights undergo due 
to abnormity of personality. 


jibnormal 
parsons ars 
-aithet 
natural or 
artif!rial. 


Now abnormal persons are either natural, i.e., 
individual human beings, or artificial, f.e* aggre- 
gates of human beings, or property, treated by 
law as persons. We shall deal with each of 
these two kinds of abnormal persons in order. 


I. Natural, 
B. L. 09 


& 


.>auaeK of 
abnormity. 

B. h. 08 

<b). 


1. Abonrmal natural persons. The various 
causes of abnormity in natural persons are : — 

(I) Sex: Sex is a cause of disability. Thus 
in Hindu Law women have generally been ex- 
cluded from inheritance save and except such 
as have been expressly enumerated as heirs. 


(2) Minority : Minors can hold and receive 
property but they cannot execute a will or enter 
into a valid contract without the sanction of 
their guardian^ or of the court. But the minor 
is bound to perform his contract so far as U it 
for necessaries. 
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(3) Coi>ei:tor« * By marriage die wife come* 
within die aotKority of the husband and this 
results m certain disabilities in the wifc' Thus 
.the wife cannot enter into a contract or make 
a will on her own behalf. Marriage effects a 
partnership as it were between the husband and 
'die wife and they cannot sue each other. 

(4) Mental defects : Mental defects are 

lunacy, prodigaJity and drunkness. Con- 

tracts entered into by lunatics are generally 
voidable in English Law, Persons who arc de- 
clated by competent courts to be prodigals are 
also subject to disabilities like lunatics. Intoxi- 
cation does not create a status. 

(5) Deafness and Dumbness etc* : Deaf and 
dumb persons arc generally excluded from in* 
i.etitance under the Hindu Law. 

(6) Office : The maxim of the English L.,aw 
is that the * King can do no wrong.* No action 
can be brought against him nor against certain 
of his representatives. 

(7) Prafession : A soldier on active service 
enjoys exceptional testamentary privileges. In 
'English Law a barrister cannot sue for his fees. 

(8) Civil death ' Loss of legal rights results 
a person who enters into religion or is guilty 

•of treason or felony. 

(9) ittegitimacy : An illegitimate child is in 
the eye of law a * nullius iiliu* * (nobody*8 
child) and has generally no rights of inheritance. 

{Wi Non-eonfarmity : Religious noncon** 
IcNmity has been an important cause of ctvU 
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disabtlity, e.g., in the case of the Rotoill 
Catholics. 

(11) Alienage : Aliena were not allowecJ U| 
own freehold Liid in England before I870. 
Even now aliens are under various disabilities. 

(12) Hostility: “ live contracts of an alien 
enemy with a British subject made during the 
war are void, and his right to sue upon other 
causes of action is susptmded during the war-** 

(13) Colour and Race : Formerly coIoxk or 
race was a cause of disability in America. 

(14) Slavery: Slavery is extinct now-a-days; 
but it caused almost total loss of status to the 

(15) Celibacy ; formerly celibacy was a cause 
of clisc|ua)lflcatloF> in r/ rtain stems of law. 

(!()) atria fMyle^iau The Tiling familius* 
sufforeiJ many (lisabihties. fir could not enter 
into a contract; uor could he hold property ex- 
cepting what wa.s his peculiunn 

11. Artificial Persons: Artificial persons 
arc created (a) by charter granted by the execu- 
tive aulhoritv. and (l>) by special Uw, rhey 
may consist cither of natmal persons oi cirtifi- 
cial persons or both natural as well as artificial 
persons. 

Characteristics of artificial persons: Pro- 
fessor Holland nientiori.s the following charac- 
teristics of an artificial person : (a) It is llOt 
merely the sum total of its component members 
but something super added to them, (b) It may 
remain although they are changed one antf 
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all. (c) The property it holds does not belong to 
the members either individually or collectively, 

^d) Its claims and liabilities are its own, (e) Its 
agents though appointed by the majority, do 
not represent them- (f) It rests only in intend- 
ment and consideration of law. Vg) It has no 
soul, (h) Its will IS that of the majority of its 
members, (i) It is incapable of many wrong- 
ful acts, (j) Its capacity for being the subject 
-of rights is limited by the piu poses by which 
its existence is recognised 

.Tie mode in which an artificial person enters 
into a contract is by the imposition of its seal. 

An act of a corporation whi^qh is iii excess of its 
powers IS ultra vtres and therefore void. 

According to Professor Holland artificial Vrtificisl 
persons may be classified under the following 
heads : — 


(I) SubordinateK political, c g , municipal 
corporations, (2) Adminisliativc. e g , Trinity 
House; (3) Professional, c g\ College of Physi- 
cians; (4) Religious, e g , Church Missionary 
Society; (5| Scientific and Artistic, e.g.. Royal 
Academy, (6) Educational, c g , University of 
Oxford; (7) Eleemosynary, (relating to charity), 
e.g., St, Thomas Hospital; and (8) Trading, 
e.g,, the East India Cx)mpany 

The holders for the time being of certain Qm^il-oor- 
official positions, though not incorporated, are poratioaa. 
recognised in English law as quasi-corporations. 

Church- wardens of a Parish, 


Gor|H»ration aggregate and corporation solo. 

Corporations are of two kinds, distinguished in 


12 


Corporation 

aggregate. 
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English law as corporation aggregate and cor- 
poration sole. A corporation aggregate in an 
O^oratioti incorporated group of co-existing persons and 
B L 12 ^ corporation sole is an incorporated series of 

W- successive persons The former is that whicK 

has several members at a time* while the latter 
is that which has only one member at a time. 
Cx)rporations aggregate are by far the more 
numerous and important. Examples are a regis* 
tered company consisting of all the shareholders 
and a municipal corporation, consisting of the 
inhabrtants the town. C'orporations sole are 
found only when the successive holders of some 
public offi< e are incorporatt*^! so as to constitute 
a single, permanent rind leg.al person. Examples 
jffe the HOvevfMgn, the se« lotarv of sl«ate for war 
etc. 



CHAPTER XIV. 

Adjective Private law. 

Substaittive and adjective law distinguished. 

Adjective Law or the law of procedure may be 
defined as that branch of the law which governs 
the process of litigation. All the rest is sub- 
stantive Lav Substantive Law is concerned 
wit^i th<. ends w^hicK the administration of justice 
seeks; procedural law deals w'ith the means and 
instrumeniit which those ends are to be. at- 
tained Ihuv whether I hav# a right to recover 
a property is a (pieslion cvf sii})stantive law» but 
in what court and within what court and within 
w^hat timr ! must institute inocccding are ques- 
tions ot pri.'.cecJural law 

Contents of Adjoctivc Law. Adjective law 
consist.^ of mil for 

ti) Stdec’ting the jinisdiction which has cog- 
nizance of the I latter in question. A remedial 
right carindV be enforced anyw^here and every- 
where Jur scii<'tion is determined by (a) place, 
(b) money vahi< oi iha suit and (c) special 
nature of the .^un. r probate cases cannot be 
tried by Munsifis . (see (ii) below], 

(ii) Ascertaining the G>urt which is appro- 
priate for the decision of the suit. 

(ni) The action : Setting the machinery of 
the court in motion so as to procure its decision. 
This consists of the following steps : 


Bul>slaiitiw 
and adjso- 
liv© law 
distinguiihh 
ocl. 

n. L. 17 
(a), 


Contends of 

Adjeetivs 

Law. 
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(a) The summons or citation by which all 
parties interested are brought before the court* 
In some cases the court orders the addition of 
certain persona as parties ; these are called 
** extraneous parties/* 


Pleading. 


Perwnptorv 

dilatory, 

'oxeeptio.’ 


(b) Pleading : Pleading consists of the state* 
ment of the cases of both the parties. The 
plea of the defendant may be ‘ premptory * 
showing that the right of action is non-existent 
or, ‘dilatory/ showing that it is not yet avail- 
able, or ‘exceptio ’ (called in English Law * a 
plea in confession and avoidance') “ in which 
the facts alleged by the plrintiff are admitted, 
but it is contended that in law they are no 
ground for his claim against the defendant.** 


(c) The Trial : At the trial or hearing each 
party tries to prove his case as set out in his 
part of the pleadings. Question^ of law will be 
proved by citing authorities and questions of 
fact will be proved by adducing oral and docta- 
mentary evider^ce. The law of evidence is the 
most important part of the law of procedure- 
It lays down rules regarding the admissibility of 
proof which are meant for the purpose of limit- 
ing the field of enquiry and excluding such 
evidence as has a remote bearing on the matters 
in issue. 


(d) Tire judgment : The court in pronouncing 
Judgment decides the question in litigation. 

(e) The appeal. 



AP^cim niivATt: uw 18 » 

(f) £3iecution. "TTit ia*t step in die jwocecd* 
oig, is the use x>f physical force in the mainten- 
ance of the judgment when voluntary submis- 
sion is wanting. 


Execution in a civil suit is not *“ ex-officio ’* 
that is to say, it does not take place except on 
the demand of a litigant party. 

Like substantive law. the law of procedure 
may also be modified on account of abnormality 
of pemiiuj concerned. Thus for example an 
ahen enemy cannot toe or l.e soeti. pt-er 
privile?;»eLl from arrest, etc. 


Kscif^ution 
in fi civil 
on»o i« not 
‘eixofRclo/ 

7i, t. le 
<hh 




CHAPTER XV, 


Bix tcfpics. 


1, Con«titu- 
^ooal Law. 


Its prtv 
Tince. 


Public law. 

We Have now considered the various kinds 
of rights under the first of the three great divi- 
sions of law, Private Law; we shall devote 
the present chapter to Public Law and shall 
deal with international Law in the next. 

f 

The distinction between Private and Public 
Law has already beeii noticed (Chapter X). 
Professor Holland considers Public Law under 
the following six topics : — 

1. Constituticnal Law. Constitutional Law 
defines the form of government. 

To regulate how the various organs of the 
government are to exercise their respective 
functions, what rules of succession are to 
govern the devolution of the supreme executive 
authority', what the privileges, powers and re- 
sponsibilities of ministers, judges and other 
officers are, how people are to be represented 
in Parliament or some other constitutional 
assembly, how laws are to be passed or repeal- 
ed, what relations shall subsist between the 
mother-country and her colonies or between the 
church and the state, who shall control the 
army, declare war or make peace, — these and 
other like matters are included in the province 
of Constitutional Law. 
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Ik Ailministrative law. Administrative law 
deals with (I) Legislation. (2) Administration ol 
justice (3) Management of property and busi- 
ness of the state, (4) Executive government and 
(5) Working in detail of the machinery of the 

State. But in its specific sense. Administrative 
t f If iz-firif province. 

Law refers to the fourth and fifth of the fore- 
going subjects and includes (o) collection of 
revenue, (b) management of the Army and 
Navy, ship-building and fortifier tions, (c) gov- 
ernment of the colonies and dependencies, (d' 
collection of statistics, and (c) promotion of the 
well-being of the members of state by the j.r?- 
vention of evil and production of good. 

III. Criminal Law: Siijistantivo. Subkan- nr. Subs- 
livc Criminal Law defines the rights of the 
state as guardian of the order. It enumerates baw. 
the acts which infringe upon these rights and 
provides for the punishment. 

Criminal Law is comparatively modern. In , 
the early times offences against the state were 
punished by an exceptional executive or legis- iMndern 
lative act but offences against individuals, how- 
soever gvive were treated as civil injuries cap- 
able of being compensated in damages. 


Criminal I .aw is either sub.siantive or Adjec- 1 1*** 
tive- Criminal Procedure will form our nex' l-Hmhml 
tonic (IV) Substantive Criminal Lew consists 


pf two parts, a general and a particular. 

The general part deals with the nature of 


rdl and 
particnlarv 


crimes, the responsibility of the wrong-doer on 
the ground of intentional negligence, etc., the 
effects of tender age, compulsion. in8anity» 
idiocy, or drunkenness upon the criminality of 
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an act—Hcircumstances which justify or iesaen 
the criminality of a criminal act*-*andi tKe e0Oct 
of aiding and abetting a crime, criminal at- 
tempts and cumulative punishments. 

The particular part contains a classification 
of criminal acts and specific provisions with 
regard to the penal consequences of each. 

IV. Criminal Protedure. Criminal Proce- 
dure ** consists of a body of rules whereby the 
machinery of the courts is set in motion for 
punishment of the offenders.'* Itris of two 
kinds (1) simple which is applicable to mirpr 
offences and (2) solemn, which is followed in 
the case of serious offences. 

According to Professor IToiland criminal pro- 
cedure consists of the following stages : (1) 

choice of the proper jurisdirlion: (2) choice of 
the proper court ( "et' f lu*pt»‘r \VH) ; (S) the 
procedure proper, consisting of the summons, 
the preliminary investigation, the pleadings, the 
trial and the judgment; and (4) execution by 
which the judgment is carried into effect. 

V. Law of the state as a juristic person. 

The slate as a gieat juiislir person ];\a3 many 
rights and duties in its relations to subjtcts and 
aliens. These rights rc.sernhlc those subsisting 
between individuals under Private Law. Thus 
the .state holds property, lends and borrows 
money, enters into contracts, etc., etc. 

VI. The procedure relating to the state as 
a Juristic person. When the state is either the 
plaintiff or the defendant in a suit, the proce- 
dure followed is somewhat different from the 
ordinary procedure* 



CHAPTER XVI. 


international Law« 

The subject of the present chapter consists 
of those rules which regulate the inter-relatio i 
of states. This body of rules is called law of 
nations or Jrtcj ratiorud law. Hie umleily-^ng 
idea is that a state has the same capnci’^y for 
rights as a natural person, and in its external 
transactions W'lth other states, it exhibits that 
side of its character which is called its inter- 
national personality Each member of the 
general family of strtes possesses the same 
legal naUue and the re^ipect for this common 
nature based upon c ivilisation and common 
humanity is the foundation of International law 

Definilion. Intemat onal law h.is l>een de- 
fined by l^rofessor Hall as consisting in certain 
rules of conduct, whah modern civilised states 
regard as being binding on them in their rela- 
tions with a force comparable in nature and 
degree, to that binding the conscientious person 
to obey the law of his country, and which they 
also regard as being enforceable by appropriate 
means in case of an infringement 
The nature of International law. lurists are 
not unanimotid in their opinion as to the e^sen^ 
tiaV nature of International Law. The propriety 
of calling this body of rules International lau) 
wBl be discussed in Appendix A. According to 


Doliiiitiorr. 
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Professor Hollaad, it is impotsible to rcgatd 
the rules of International law as being in realky 
anything more than the moral co<le of nations* 
International law is the vanishing point of 
JurisprirdC:ncc. International Law, says Pro* 
fessor Holland, is the vanishing point of Juris- 
prudence. International Law is just outside the 
scope of jurisprudence as understood by Kim* 
He has defined jurisprudence as the formal 
science of law imposed upon the stjbjects by a 
sovereign political authority. When both the 
person of inherence as well as the person of *in- 
cidence of a right are private individuals the 
right is private right and the corresponding law 
is private law. In public law one of the per- 
sons Is the stale But in private as well as 
public law the arbiter of disputed questions is 
the slate and the law therefore is imposed by 
the sovereign over the subjects. In Inler- 
natoinal Law both the persons concerned are 
independent slates. Here, therefore, there can 
be no c|ue,stion of a law imposed by sovereign 
over subject International Law is thus outside 
the scope of jnrispirudencc. 

Sccpe of International Law. The topics that 

fall within the natural scope of the science of 
International Law are generally those that arise 
in connection with private law. It has been 
remarked that the law of nations is but private 
law writ large. 

The Saw of natione is but private law writ 
large« This means that International Law is an 
application to political communities of those 
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legiJi ideat which were orlgmeily appEed to the W 
velatioiui of incUvichiala. Juat a$ in private law, is ’(a) Ip 
eo in International law, we are concerned with 
the persona, for whoee sake rights are recog* 
niaed, with the rights so recognised, and with 
die means of protecting those rights. Here 
also we have got the distinction between sub- 
stantive and adjective law, between normal and 
abnormal persons, and between antecedent and 
jremedial r^hts in rem and in personam* So 
the difitinctiors krown lo private law are apph- 
ca1l>le in international law not to private indivi* 
duals, but to iar^^’.er boihes i onieK the stales 
Thus it has been said that the law of nations is 

t 

but private law writ lariife 

I. International personality. The Inter- l. inter- 
national law of persons c onsists of ar' investiga- 

lion into the nature of «sUites whic h are persons Persons, 
in the eve of the law of nations. International 
persons may either bo normal or abnormal A 
normal iiiternatuinal person m a state that en- 
joys f*>ll exterral sovoreii:r ty and is recognised 
as a member ot the family of nations Ihe ex- 
ternal sever eitrntv of a implies its .nde- 

pendence of any for'‘is;n state A def enden’ 
state IS not an international umt, and possesset* 
no interiiat’cnal personal t>. All nonna! states 
are theoretically equal. 

Instances of abnormal in’ernational per*'ons Abnormal, 
are semi-sovereign states, i.c., those which are 
to pome extent dependemt on another Ftate. 

II. Antecedent International Rights. I”- 

temational rights are either antecedent or reme- 
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dial* They are antecedent when they do tld: 
arise from wrong-doing, and are enjoyed hy tk 
state against ail other states. Antecedent 
rights may be either in rem or in personam* 

(b)* 13 (b). Antecedent international rights in rem are (a^ 
right to safety, (b) right to reputation, (c) right to 
ownership , (d) right to jurisdiction and (e) right 
to protection of subjects in foreign states. 


national 

Rights. 

R- X. 08 


(a) Safety, 


(a) When the right of a state to exist in safety 
is violated, there arises the remedfeil right of 
self-preservation . 


(b) fhe reputation of the state or its good 
name is valuable in its external relations with 
neighbours, for, tht glory of the state leads to 
respect from, and friendship of other states. 

(c) Owiitjr- lnterr\ational owuershij) or dominium 

ship. refers to territory and esser>iial to the existence 

o: a stalvy I he ternlor)’ of a slate is that portion 
of the <*arth’s surface %vluch is in its exclusive 
possession and control and fre m which it can 
exclude all alien interference. A state may 
acquire ownership either originally, c.g., by ap- 
propriation or derivatively, c.g., by purchase, 
conquest, etc. 

(d) Juris- state can exercise jurisdiction within 

tliotuMi. its own territory But this jurisdiction is artifi* 

daily extended, by what is called the doctrine of 
extra-terntorialit>\ outside the limits of its domi- 
nions to all ships flying its flag on the high seat. 
A state has also jurisdiction over its own ambas- 
sadors abroad. All iiations are equally entitled 
to suppress piracy on the high seas. 
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{t) Each state has a limited right tp the pro- 
tection of its subjects and their interests 5n 
foreigrv countries. 

International rights in personam arise out erf W 

treaty and are analogous to those of private law, 

Wtih the exception that form and consideration 
are not essential and that the contract is not 
vitiated by duress. 

III. Remodial International Rights* The 

1. 1 • 1 1' c 1 

remedial rights vary according to the nature and national 

•extent of tKe rights violated. In minor cases of 
violation, e.g., an insult to a slate, an apology 
may be considered sufficient, while? usurpation 
of property may give rise to remedial rights at- 
tended w^ith serious conseciuences. 

IV. Adjective Law cf Nations. When In- IV, Adjoo- 
•ternational remedies are not peacefully obtained 

states resort to other means of redress, accord- 
ing to what may be called the adjective law of 
nations' This may be. considered either as 
affecting tde parties whicn is called the law of 
belligerency or as affecting the relations be- 
tween any of the belligerents and of neutral 
state, called the law of neutrality, 

A. The Law of Belligerency. Redress for Belliger- 
a violated right may be obtained in a friendly 
manner by (1) negotiation. (2) arbitration or (3) 
the mediation of other states. These arc steps 
short of war. Redress may also be obtained by 
war which is sometimes called international liti- 
gation* Upon the question whether war should 
be preceded by a declaration, the jurists arc 
<livided* Questions relating to the conduct of 
warfare may be considered under four heads : 
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Neutra- 

lity. 


Rij^hts of 
seutrala. 
B, L. 13 
(h). 


Duties of 
neutrals. 


oiz.t (I) military operation ; (2) treatment of tile 
enemy country while occupied ; (3) * ccMii^ 
metcia belli/ i,e., such exception to the 
rule against intercourse between enemies as 
truces, capitulations, safe^conducts and cartels ; 
and (4) reprisals for breaches of the law of v/ar. 

B. The Law of Neutrality. The relation of 
belligererts to neutrals may be best considered 
under two heads : (i) rights of neutrals and (ii) 
duties of neutrals. ^ 

(i) Rif^hts oj Ncuirals. Such rights are (a) to 
interis"! sovorrignty; (h) to inviolability of its 
public ships ; (c) subjects to certain exceptions 
to the security of persons and property of its 
subjects within the territory of a belligerent ; (d) 
to continuance of diplomatic relations with a 
belligerent and (e) to iccognice a revolting 
people as belligi*rent of a state. 

(ii) Duties of Neutrals Such duties are (a) to 
forbid its subject to assist a belligerent in war 
by furnishing troops, money, arms, passage, 
etc., (b) to prevent belligerent acts taking place 
in its own territory or the same being used as 
a base of operation by the combatants and (c) 
to allow belligerents to punish its subjects 
against w’hose conduct they have a cause of 
complaint. 
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The Application of Law. 

In the application of the principles of law Three 
whether public, private, or international, three application 
questions present themselves; — 1. ^XTiat state 
has jurisdict^ion to apply the law to the facts of 
a particular case > {Question of forum). 11. What 1, Forum* 
kinti of Law will it apply ? (Question of Lex.) 

III. What interpretation will it put on law ? 

{Quesilon of interpreiaiion). We shall consider 
these three que.stions in eachhf the three classes 3. InU^r* 
of law (private*, public, internatio ial) taken 
separately- 

I. Application of Private Law. (i) Ques- i. Private 
tion cf FOfUn?. flie possible courts which can 
take cognizance of a case arc the courts of ; — 

(a) the country in which the plaintiff or defen- 
dant is domiciled, or to which he owes alle- Fora 
glance ; (b) the place where the defendant hap- 
pens to be* ; (c) the country in which the <Iis- 
puted object is situated : (d) the country in w^hich 
the juristic act in cjucsstion took place ; (c) the 
country in which the wrongful act In question 
took place ; (/) the country in which a contract 
was to produce its results and the country in 
which the plaintiff chooses to commence pro- 
ceedings. The proper forum (court) in a parti- 
cular case is one or more C'f these, according 
to the circumstances of the particular case. 
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(it) Question of Lex. The circurOelancea 
affecting the solution of question of jlex (the 
law to be applied) are (I) Concentricity, (2) 
Time, (3) Race and (4) Place. 

{\) Concentricity. Sometimes there may be 
circles of law. A city may be governed by its 
own law or by the law of the province or by 
the law of the kingdom. In such cases the 
general rule is that the nearer and the narrower 
iaw is to be rippliecJ, rather than the more re- 
mote and wider. 

(2) Time. Laws have no retrospective effect 
unless expressly provided. 1 his holds good in 
the case of substantive law In matters of pro- 
cedure a new law is always retrospective unless 
otherwise expressly provided. 

(3) Race. Distinction of law for distinction 
of race is now very rare, and the common dis- 
tinction is of territory. There is a ’ personal * 
stage in the development of law when it Is ap- 
plied according to race and not according to 
territory. Ibe Hindu law and Muhamadan law 
are applied according lo this notion. The notion 
of territorial law is modern. 

(4) Place, TTie law of the place of decision 
(lex fori) if rigidly followed becomes inconve- 
nient and inequitable. Hence the possible law 
may be that of the country to which one person 
concerned owes allegiance, in which he is 
domiciled, in which the thing is situated, in 
which the wrong in question was committed, in 
which an act was performed or in which a coiv . 
tract was to be performed. 
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Prio^^ Intemationai lau>. It is the body of PriTsto io- 
fules which are foUowed by courts when called 
uopn to adiiudicate with respect to matters 
arising between persons of different national* 
ities ; it is the application of laws of different 
states to the international relations of private 
citizens. The body of principles has been call- namss# 
ed by various theorists by various names, (the 
following seven being the chief), which are all 
open to abjections. They are : — (1) Private In- 
ternational ^aw. (2) International Private law. 

(3) .Conflict of laws, (4) Extra-territoriality, (5) 

Application of law, (6) Comity, and (7) Statutes 

(III) Question of interpretation. Interprcta (ill) Inter* 

. ... , ... , pretstion : 

tion IS either (a) Legal, whicfe rests on the same Kinds of iih 

authority'’ as the law, being either — (I) authentic, 

when expressly provided by Icg.slature ; or (2) 

usual, when derived from unwritten practice, or (®1 Legal. 

(b) doctrinal, which rests upon intrinsic reason (b) DoctrL 

ableness being either — 

(1) grammatical, turning on the meaning of 
words and sentences, or 

(2) logical, turning on the intention of the 
legislature,, whether (x) extensive, as stretching 
the words, or (y) restrictive, as restricting them. 

II. Public law. The questions arise chiefly 
in the criminal branch of Public law. L''«r. 

(i) Question of Forum Possible iora are powiM# 
those of — I. the nation of which the offender 
k a subject, 2. the domicile of the offender 3.' 
the nation injured, 4. the place of the airrest 
or detention of the offender, and 5. the place 
where the offence was committed. 

13 
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PRINOPLES OF ;URISPRUME3SK:E 


Theories of 
4X>aipet«<jt]t 
forum 
h. L. Jun. 
09 » Jim, 13 , 

<«) Tf*rn- 

toriai 

theory* 

<b) Perso- 
nal theory. 


(c) (JUftM- 
territorial 
theory* 


(d) Theory 
of {Keneral 
euporvision 
or oosiuo- 
politan 
justice* 


Four theories as to the competent forum : (fl) 
The territorial theory asserts that each state 
may, and ought to deal with all persons, be 
they subject or aliens, who commit offences 
within its territory, or on. board its ships, against 
its criminal law. This is true but inadeqtxate* 

(b) The personal theory is that each state has 

a right to the obedience of its own subjects 
vvheresoever they may be. Phis is largely 
adopted in practice. ^ 

(c) The quasi-territorial theory of self-preser- 
vation asserts that the courts of a state may 
punish offences, although committed, not only 
outside its territoiry, but also by persons who 
are not its subjects. This is usually asserted 
with reference to offences against a government, 
or its public credit. 

(d) By the theory of ‘ general supervision 
or of “ cosmopolitan justice “ each slate may 
punish any criminal who may come into its 
power — a theory long accepted with reference 
to pirates. 

It is obvious that the adoption by a State of 
one or other of the four current theories of 
jurisdiction, or of a combiration of several of 
them, will determine not ordy the exercise of 
its own criminal jurisdiction with reference to a 
given set of facts, but also its recofg^ition of the 
rightfulness of exercise by the other states of 
their jurisdiction with reference to the same set 
of facts. 
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In law» autrefois acquit or 

a.utrefois convict ** in a competent foreign 
court is a good defevure. 

Cm) Question of lox. It is not frequent occur- 
rence in cnmmal law. Questions as to (I) con^ 
centricity and <2) lime occasionally occur, but 
questions as to (3) race and (4) place are hardly 
separable from the question of forum. 

The questions of criminal lorum and lex have 
much in common, and have sometimes been 
treated m conjunction with the analogous topics 
of private law 

(lii) Question of Interpretation. ITto are 
the same both in public and in private law. 

1 1 1. International Law : • (i) Question of 

forum. SikK a c]iu*Ntion cannot aiist* at all, be- 
cauv»' IS thi* judge of its own quarrels, and 

the executioner of its own decrees. 

(i*) Question of lex s llie qtitsiion has little 
analot ^ that m municipal law (whether public 
or he (juestion aiises whether the 

natior's belong * th<‘ ‘family of nations,** and 
theieforc. wheih uuernationa) law' should be 
applied at »il! 

(ill) Question of Interpretation: ITie ques- 
tion of !nterpirt<ition in municipal law applies 
here, so far as it may be applicable, regard be- 
ing had to the essential difference between the 
systems. 


Or) Qtieo* 
tion ol 
lex. 


utp i ntei - 
pretatiott, 

111, liit^r- 
national 

ii> Forum, 


(ii) f*ex 


nu) fiiter- 
prrtation. 
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The Law of Nature. 


Lawn of 

Nature 
are one 
branch t)f 
Moral 


In following the divisions and sub-divtsiona of 
law, taken as rules of human actions, we have 
seen, in Chapter II. that the ‘Laws of Nature* 
are the most important species of^ moral rules. 


(1) The The modern sense of the expression. For the 

purposes of modern Jurisprudence, by ‘Law of 
the expros- nature* wc mean such of the received precepts 


•ion, Ijaw 
of Noturo, 


of morality relating to overt acts and therefore 
capable of being enforced by political authority, 
as either are enforced such authority or are 
supposed to be fit so to be enforced. 


(2) Tile 

(iicifk 

Senso 


Creek senso V iewed in the above eense the 
expiession ‘Law of Nature* is restiicted to 
denote only rules repailnting the ordc'^r of the 
phvvSital world But the original conception of 
the Gre<*ks was of a wider natuic The Greek’ 
Philosophers thoucrhi that the mro^l as well ais 
the materi pheimmena of the world could be 
resolved into some simple nr>d general rules 
which were calle<l bv them the I ews of Nature, 


OlpKiu. Ulpian’s Conception. Of a somewhat similaiP 

character is Ulv>ian*f? conception of Jus Natuar- 
ale, which, as he says, prevails among animab 
as well as men regulating the nurture of the 
young and the union of the sexes* According 
to this idea the Law of Nature is rather a blindl 
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UMrijnct resembling the forces wKich sway the 
manimate world. 

The narrower sense of the Romans. The 

Roman lawyers, before they had learnt the 
Creek philosophy had adopted as the result 
of intercourse with other nations a body of 
laws which, under the name of Jus Gentium 
or law common to all nations, they very 
extensively applied When after the con- 
ciuest of Gncece by Rome, Greek philosophy 
Was^ introduced into that city the belief 
gradually prevailed amongst the Roman 
lawyers that their old jus Gentium was in 
fact the lost code of |us Natjirale 

Praotfcal cenoiusiens from the doctrine. 

Professor fJoIIand draws the following prac- 
tical conclu«»ions from the dorlime of jus 
Naturale . — 

{!> Some acts, though not forbidden by 
Natural Law are prohibited by Positive Law, 
eg ^ the act of growing tobarco in Lngland. 
Such acts are called mala prohihila and not 
mala in se 

9 

(2) PoMtive laws have been said to be 
invalid when they contradict the law erf 


m Tho 
imrrovrar 
f^m(m of tili 
Itomaas* 

The Eomao 
Jus 

Pentium. 

rlns Natur» 
Jilt* identic 
fit>d with 
Jus 

Ocritiora, 


PraetiVal 
oonclu<)ioiis 
tlrawri 
. rom the 
(hx trine 
of Jus 
\ tturale. 


nature. 

(3) Natural law or natural equity, has 
been often called in to justify a departure 
from the strict rules of positive law, 

(4) In cases for which the law makes' no 
provision, the courts are sometimes authorised 
to decide in accordance with the principles 
of natural law. Thus the Indian courts are 
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PRiNCiPLES OF IURISPROOENCE 


(5) 


( 0 ) 


The nature 
of Intirn*. 
tioua! 
haw. 


Amtln, 


Westlake. 


to administer according to justice, equity antf 
good conscience 

(5) English courts refuse recognition to 
a foreign judgment when the proceedings in 
which the same was obtained are opposed to 
natural justice. 

(6) Ihe law of Nature is the foundation, 
or rather the scaffoldings upon which the 
modern science of International Law was 
built up by Genlili and Grotius, who assumed 
thtU there was a determinable Law of Nature 
which was bi tiding upon states as amongst 
themselves. 

The nature of international Law. The 

status of the rules foirning what is called 
International Law Ls a bone of contention 
amongst jurists. 

Austin, in view of his recognition of a funda- 
mental distinctior betweet^ a definitely organis- 
ed society with determinate organs for making 
and enforcing law, and a society, which lacks 
such organs, naturally held I^ositve Law and 
International to belong to diff^erenl cate- 

gories. 

Professor Westlake thinks otherwise. The 
leading idea which determines the use of the 
English word *law/ he contends, is enforce- 
ment through action, regular or irregular, of a 
society. According to him states do T>ot act 
upon the rules of International Law as freely 
choosing to do so in each instance, but obey 
them from a persuasion that the rules are law. 
The mental attitude towards the rules is con- 
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stdered by him at sufAcient justification for call- 
ing thorn law. 

Professor Jethro Brown says that these ndes 
are .law in becoming — law struggling for exis- 
tence, struggling to make itself good in contra- 
distinction to International Morality emd like the 
cvistomary law of undeveloped societies entitled 
to be called law in virtue of their likeness to law 
strictly so called — ^thc Positive Law which is the 
subject-matter of Jurisprudence 

According to Professor Holland it is impos- 
sible to regal d the rules of international Law 
as being in reality any thing more than the 
moral code of nations 

Mr. Salmond regards the few of nations as a 
kind of conventional law by which he means 
a system of rules agreed upon by per&ons 
(states in this case) for the regulation of their 
conduct towards each other 

Mr Salmond classifies the various competme: 
theories regarding the nature of International 
Law as follows ' — (11 That the law of nations 
is, or at least includes a branch of natural law, 
viz , the fules of natural justice as applicable 
to the relations of states inter sc.; (2) that it is 
a kind of rustcmar> law, vtz , th rules actually 
observed by states in their relations to each 
other; (3) that it is a kind of imperative law, 
Piz., the rules enforced upon states by interna- 
tional opinion or by the threat or fear of war; 
and (4) that it is a kind of Conventional Law. 


Jeihm 

Brown, 


liollatulo 


Salmofifl 
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APPENDIX B. 

Calcutta University Questions. 

CHAPTER 1 

The Science of Jurisprudence. 

Q Define Jurisprudence B L Ift70» 1882; Jatt* 
Jan 13. Jan 14. Jan 16 . Jan 19. Jul 21 

Ans See page 5 

Q * ‘Jurisprudence the formal science positive 
law “ Ejcplain and discuss B L Jan II. Jun II . Aug. 
18; Jun 20, Jul 24 

Ans See Pages 5 — ^9 

Q Analyse the concepts involved in the different 
terms used in the above definition B L Jan 1 1 

Ans See Pages 5 — 9 

Q Analyse the term Jurisprudence “ B L Jan 24 
Ans See pages 5 — ^9 

Q. Jurisprudence is the formal science of those 
relations of mankind which are generally recognised as 
having legal consequer ces ’ F xplain and criticise 
B. L Jan 23 

Ans See f^ages 5- 9 

Q Explain the scope and purpose of Jurisprudence, 
as defined by Holland B L , Jan 22 

Ans See Pages 5 — 9 

Q Gave comprehensive definition of Jurisprudence 
explaining carefully the terms employed by you. B. L. 

gan 25. 

Ans. Sec pages 5 — ^9. 
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Q* How Aocs Jurisprudence differ from comparrtiva 
llaw> B. U* Jan. 22. 

Ans. See pages 5 — 6. 

Q. Mention some improper uses of the term (juria-' 
prudence), is the science of jurisprudence divisible into 
several species? B. L. Jan. 12. 

Ans- See pages 16 and 9—12. 

Q. Is it (Jurisprudence) divisible into (a) general and 

particular,^ and (b) historical and philosophical? B. L« 

Jan. 13 
« 

Ans. See pages 9 — 12. 

Q. Jurisprudence has been divided into (a) * general * 
and particular,' (b) 'histor*car and 'Philosophical.* Ex- 
plain and justify B P. jui 2^ 

Ans See pages 9-12. 

Q Examine the validity of the distinction made bet- 
ween (a) particular and universal juiisprudence; and (b) 
llistoncal and philosophical jurisprudence. B. L. Jan 14. 
Ans. See pages 9 — 12 

Q What aie the defects of BenthanPs division of 
Jurisprudence ^ B L 189o 
Ans. St*e page 16. 

Q, What 18 the true province of Jurisprudence? B. 

JL* 80 . 

Ana. See pages 7 — 9. 

Q. How is Jurisprudence related to (a) Politics and 
(b) Ethics? B. L. Jan. 15. 

Ans. Sec pages 18—19. 
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Q. Difltinguish the provinces of Ethics, PoUticflJ' 
Economy and Jurisprudence. B. L. jul. 25. 

Ans. See pages 18-19. 

Q. Explain and illustrate the assertion that Juris- 
prudence is a formal Science of Law. B L. Jul. 19. 

Ans See Pages 5 — 9 


CHAPTER II 

AND 

APPENDIX A 

Law: Positive Law 

AND 

The Law cf Nature. 

Q How would you define 1 aw > B L lul 09, Jan. 
14. 

Ans 5^e pages 20 and 29 

Q **Law is the highest reason, implanted m Nature, 
which commands those things which ought to be done 
and prohibits the reverse ” Cicero Explain B. L. Jul. 
22 . 

An<s. See pages 25 — ^26, Appendix A Page 195. 

Q. Elxplain the different senses in which the term 
law has been used How would you define it? B* I!. 
Jan. 12, 
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Ana. See pages 20 — anti 29. 

Q. What are the common characteristics of all 

Iaa^> B. L. 64. 

• Ans. See page 23. 

J. How does Holland define * I -aw * in the proper ^ 
sense of the term? Explain shortly the important words 
in the definition. B, L. Jun, 16. 

Ans. Sec prgss 2^. 25 — 28 

Q. Give a proper Definition of law and criticise 
some of tRe defiritioTn suggested l)y othei Jurists B. L 
jan. 25. 

Ans. See pages 20 — . 

Q. Explain what is m»*ant hv ‘Laws of imperfect 
obligations.’ Is s\ich a rorceptjon admissible in a theory 
of Law as propounded by Hollan<l? B. I-. )ul 22. 

Ana. See pages 25 — 2^, 

Q. State the practical conclusions diawn from the 
doctrine of jus nutKUilc B L |iin 07 ; |ul 10 

Ans See Appendix A f^age 197 

Q- Write a short historical note on the I-aw of 
Nature B. L Jun 1 1 . 

Ans* See .Appc^rclix A Page 196 

Q. Write an explanatory note on th»' “Law of 
Nature.** B L. Jan. 22. Jul 24 

Ans, 5iee Appendix A 

Q. What do you understand by a *I^w of Nature)* 
Didcuaa the progress of the idea iu France and its im- 
portance in modem International Law. B. L. jun. 13. 

Ans. See Appendix A. Page 196 and Maine’s 
Ancient Law. 
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Q. What 16 the Law of Natxire ? Sketch the Wstdiy 
the doctrine relating to this law, and briefly indicate 
aome of the practical conclusions deduced from it. B* L* 
Jan. II. 

Ans, See Appendix A. Pages 196 — 198. 

Q. Elxplain clearly the relation between law and the 
sovereign power. B. L. Jan. 10. 

Ans- See pages 20 — 29. 

Q. What is the law of Nature? Sketch its modern 
history. B. L. Jun. 09. 

Ans. See Appendix A. Pages 1%. 

Q. Define positive law. B. L. Jun* 14; write short 
notes on ‘positive law.’ B. k Jan. II. 

Ans. See page 29. 

Q. Analyse the notion of poMtive law briefy stating 
its constituent elemets. B L Jnl. 12; jun. 17. 

Ans, See page 29. 

Q. What is Nomology? How is jurisprudence re- 
lated to Nomology? B. L. Jan. 20. 

Ans, See pages 24 — 

Q. “The presence or absence of compulsion is not 
necessarily the dividing characteristic between morality 
and law.” Discuss. B* L. Jul. 19. 

Ans. See pages 25 — 26. 

Q. How is ethic related to nomology? B, L. Jun. 14. 

Ans. See page 24. 

Q. Indicate the relations subsisting between prin- 
ciples of morality and positive law. B* L. Jan. 12. 
f Ans. See page 26 F. N. (4). 
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* Q. **Tlu>u^ much ground ii dommon to botK ditr 
subject-matter of law and ediks is not the same.’* Ek- 

plain. B. L. Jan. 22. 

1 

, Ans. See page 24- 


CHAPTER. III. 

The Various Theories of Law. 

Q. "Law is commarvd,” Examine. B. L. Jan, 10# 
Jul. 10. 

Ans. See page 31. 

Q- What is the Austihian conception of law? How 
far are you prepared to accept it > Give reasona for your 
answer. B. L. Jan. 13 

Ans. See pages 31 — 37. 

Q. State and Criticise the Austinian conception of 
Law* B. L. Jan. 24. 

Ans. See pages 31-37. 

Q. ‘Law is coercive’ criticise B. L. Jun 14. 

Ans See page 34. 

Q. State and criticise the Austinian conception of 
Law. B. L. Jun. 17. 

Ans. See pages 31 — 37. ^ 

Q. Law has been for centuries described as a 
command* but this description though essentially true 
inadequate to the extent of being misleading Holland^ 
Develop. B. L. Jan. 18. 

Ana. See pages 31 — 37. 
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Q. Austin defined law as species of command. 
The historian has declared it unhistoricah the lawyer 
practical, the philosopher superficial.*' Examine* B. L« 
Jan. 21. 

Ans. See pages 31 

Q. “ Law is the King of Kings, far more power-ful 
and rigid then they * nothing can be mightier than law, 
by whose aid, as by that of the highest monarch, even 
the weak may prevail over the strong — The Vedas- 
Criticise. B. L jul. 23 ^ 

Ans. It is the Vedic conception of law, according to 

which Law is the Kshatra oj Kshatra i r more prowerful 
than the power it.se If and exists without the Sovereign 
and is above the sovereign ,** 7Tie rule of law is above 
the individual and the State, above the ruler and the 
ruled ; a rule which is compulsory on one and on the 
other; and if there is such a thing as sovereignty, it is 
juridically limited by this rule of law** 

Hence this view of law is opposed to the modern 
conception of law according to which no law exists with- 
out a sovereign, above the Sovereign or beside the sove- 
reign — but exists only through the Sovereign. See the 
definition of Law on p, 29 and Nature of sovereignty on 
pages 41 


CHAPTER IV. 

Soverignty. 

Q. Explain and illustrate : (a) external sovereignty, 
internal sovereignty, (c) state, (4 simple state and (e) 
aystem of states. B. L« Jan. 09. 

Ans. See pages 47, 48, 42, 
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Q. Discuss the theoiy of sovereignty- Do you sup- 
port it> If so, on what ggounds? B* L, Jan* 12* 

Ans. See pages 41 — 42 and 48—49. 

• Q. Define Political Sovereignty, Legal Sovereignly. 
Explain your definitions. B. L. Jul. 25. 

Ans. See pages 41 — . 

Q, Dkcuss the doctrine of sovereignty How, if at 
all, will you apply it to Hindu Law } 

Ans, ^See pages 41 — 42. According to the Hindu 
idea law does not consist of the commands of the king but 
emanates from a source superior to the king and the duty 
of enforcing the same is cast upon him from God. 

Q How far is it true to say that there can be no Law 
apart from the existence of a state and of a sovereign 
power within it? B. L. Jul. 19. 

Ans See pages 35 — 36. (Seventh criticism). 

Q. Explain and illustrate the following statement : 
The Austmian conception of positive law is **an ideal or 
abstractior relate^- to actual phenomena as are the axioms 
of mathematics to the actual conditions of matter or the 
postulates jf prditicai economy to the dealings of ordinary 
life ’* f-lol!a»u B L. Jul. 22. 

Ans, Austin’s conception of Positive Law is that it 
is a command of the Sovereign; but a considerable doubt 
has of late been thrown upon the doctrine. Tnis Maine 
points out some facts of history to which the doctrine is 
not applicable ; what sense is there, he asks, in saying 
that the village customs of the Punjab >vere enforced by 
Ranjit Singh ? (See the seventh criticism on page 35). So 
he aigues that this ccmception of Positive Law» apart from 
being applicable only to the Roman Empure, is **an ideal 
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or abstraction, etc./* in so far as other political societbMi^ 
are concerned. But as Professor Holland shoivs« this cii« 
ticism of Maine is not sound. See pages 35-36, 48. 

Q* Are there any limitations upon the power of the 
sovereign B. L. Jan. 25. 

Ans. See pages 46 --and also F. N. on p 49. 


CHAPTER V. 

The Sources of Law. 

Q. Indicate the <sources of law and briefly define 
their nature. 

Ans. See page 50 

Q. Enumerate and briefly chardcteiiee the sources of 

law. B. L. Jan. 14; Jun. 14. 

Ans. See page 50. 

Q. Indicate clearly the relation between custom and 
law? B, L. Jun. 15. 

c 

Ans. See pages 61 — 66. 

Q, How does custom grow, and when is it trane* 
formed into law? B. L. Jun. 15; Jul. 21. 

Ana. See pages 62 — 66. 

Q. Discuss the relation between law and custom and 
explain at what moment a custom becomes law* B. 

Jul 09; Jan. 10; Jan, 12, 

Ans. See pages 61 — 66. 
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Q. Classify the different sources of law known 
you. How does adjudication differ from legislation as a' 
law-making agency? B. L. Jul. 19. 

* Arts. See pages 50, 53 and 5 1 . 

Q. Write a short essay on either (a) custom and its 
importance in Jurisprudence or (b) “judge ^made Law-** 

B. L. Jid. 22. 

Ans. See pages 61, 63 and 53. 

Q. V^at is equity ? Trace briefly the growth of the 
equity jurisdiction in England, and compare English and 
Roman equity. B. L. ‘Jun. II. 

Ans. See pages 55 — 56 and 58 — 60- 

Q. Enumerate the souices of Law. indicate the part 
played by Equity in the development of law, B. L. Jan- 
24. 

Ans See pages 50. 55 — 60 

Q. What do you mean by sources of Law? B. L. 
ljul. 12; Jun, 13; Jan 22 Illustrate your answer by special 
reference to one of the following : — (a) Religion (b) Legis- 
lation. B. L. Jul. 12. 

Ans , See pages 50, 60, 51. 

Q. Whate is custom ? At what moment does it be- 
come Law? What weight would you attach to ♦he obiteti 
dicta of juds^es. B L. Our 13, Jan. 16. 

Ans. See pages 61, 65, 61 F. N. 

Q. What is custom — When does it become law? 
State briefly the different views on the 'matter. B, tJ. 
Jan- 19. 

Ans. See pages 61, 65 — 66. 

14 
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Q. Describe and illustrate the growth of usage into 
Custom and of Custom into law. B. L. juL 23.« 

Ans. See pages 62 — 64* 

Q. **A great part of the modern law has been derived 
from popular customs which have been held to be laws 
before being adopted by the state and independently of 
such adaption. The state enforces them because they are 
laws; they are not laws because the state enforces them.” 
Examine this statement. B. L. Jun. 20. 

Ans. See pages 65 — * 

J. Write a short note on custom as a source of law. 
B‘ L. Jan. 23. 

Ans. See pages 61 — 

Q. Enumerate the sources of law and briefly indicate 
their nature. B. L, Jun 14. 

Ans. See page 50. 

Q. Indicate the part played by one of the following 
agencies in the development of law : — (a) Custom (b) 
Equity. B. L. Jul. 10. 

Ans. See pages 61 — 66, 55 — 60. 

f 

Q. Discuss the importance of * Custom ’ as a source 
of ' law * . When does custom become * law ’ ? 

Ans. See pages 61 and 65, 

Q. “Two questions are much debated with reference 
to usage.” Holland. What are they? At what moment 
does a custom become law ? B. L. Jul. 25. 

Ans. See pages 62 — 63 and 65* 
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Q. Oiaracterise the importance of “custom’' as a 
source of law proper; and illustrate your remarks wth 
reference to the “common law” of England. B. L. Jan. 22, 
.Ans. See pages 61. 63- 

Q. “With conscience that is only nafuralia et iniera 
this court (equity) has nothing to do.’ Lord Nottingham. 
Explain. How would you reconcile this statement with the 
saying that equity was originally a court of conscience? 

B. L. Jan. 20. 

Ans. ‘See page 58 F. N. 


CHAPTER VI. 

Legal rights and duties. 

Q Explain the meaning of "Right” and distinguish 
a legal right from all other rights. B. L. Jan. 09. 

Ans. See pages 68, 69. 

Q. Define a' legal right.” Are rights and duties 
always correlative? Can you conceive of a legal right 
which is not enforceable by any legal process? B. L. 

Jan. 22. 

Ans- See pages 69, 71, 69 — 70. 

Q. “ The immediate objects of law are the creation 
and protection of legal rights.” Explain and discuss. B- 

L. ljul. 24. 

Ans. See pages 67—68. 
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Q. Explain the term ‘Right* and its ambiguitieaw 
What is the relation of law to right? B. L. Jul. Id. 

Ans. See pages 68 — 69, 

Q. Define ‘ Right/ B. L. Jan. 13. 

Ana- See page 68, 

Q. **Law is something more than police/’ Explain* 
Indicate the purpose? and objects of law. B. L. Jan. 14; 
Jun. 15. 

Ans. See pages 67 — 68. 

Q. '*A moral right and a legal right are so far fronl 
being indentical that they may easily be opposed to one 
another.’* flow? B L. Jun 13. 

Ans. See page 69 

Q. Write notes on— ‘‘Sanction * B. L. Jul. 12; 

21; Jan. 24 

Ans. See page 70 

Q. “The object of a developed system of law is tbe 
conservation, whethei by means of tribunals or of permit- 
ted self helf, of the rights which it recognises as existing*^ 
Holland. Develop 

Ans See pages 67 —68. 

Q. Define rights anl duties and examine in the liglU! 
of your definition ! lolland’s view that the state has rightR 
andciuiiCvS. B L. Jun 20. 

Ans 5iee pages 68. 71, 73. 

Q. “ Every legal diity is founded on a moral obliga* 
tion “ (Coleridge C. I.) Do you consider this propositioii 
to be correct? Is morality a proper subject for considcrae 
tion in a work on Jurisprudence? B L. Jan. 25. 

Ans. See pages 71, 72 and 16, 
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CHAPTER. VII. 

Analysis of Rights. 


Q. What is meant by the terms ‘the person of iiv* 
Kerence, the person of lincidence’ ? Classify persons* ‘ 
Discuss the relation of will and consciousness to an Act* 
fi, L. Jun. 13. 

Ana. ^e pages 76.77, 82 — 83, 

Q. What do you understand by a dynamic aspect of 
^ right? How are rights set in motion? B. L. Jan. 25. 
Ans- See pages 76-77 and 105. 

Q. Explain the charalilerislics of a person in law. 
B L. Jan. 20. 

Ans. See page 77. 

Q, What are the requisites of “juristic ’’ Person- 
sJity”? Is the personality real or hctitous? B. L. 
IJan. 22. 

Ans. Sec page 79. 

Q. Analyse the idea of a legal right, and show by 
An illustration how events may affect a man’s rights. 
B. L. Jun. 16. 

Ans. See pages 76^ 81. * 

Q. Write a short essay on juristic person. B. L. Jan- 

25. 

Ans. See pages 79 

^ Q. State reasons in explanation of the rule-^ 
ignorance of law is no excuse. B. L. Jan. 17; Jan, 23. 

Ans. See page 85. 
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Q. Define a ‘"Juristic act/* Wfiat are its requisites 
and modes of expression? B. L. Jau. 17; Jan. 18; Jan. 2L 

Ans. See pages 89 — 

Q. Analyse ‘Right.’ B. L. Jan. 09; Jan 11 ; ^an* 
12. Explain and illustrate the distinction between 
* natural * and * artificial ’ persons. B. L, Jan. 12. 

Ans. See pages 76, 78 — 80. 

Q. “ The essential elements of an ‘ Act ’ are three 
namely, an exertion of the will, an accompanying state 
of consciousness, a manifestation of the will- Discuss 
this proposition. Is the test applicable to all “ Acts ”? 

B. L. Jul. 10. 

Ans. See pages 82 — -89. 

Q. “ The state of the mind of wrong-doer of an act 
is often the subject of legal enquiry ” Holland Why? 
How far is * intention ’ an element of legal liability? B. 
L. Jul. 25. 

Ans. The object \s to ascertain whethei it exhibits the 
phenomenon of intc ntion; c.g , in the ca.se of establishing 
the cancellation of a will, actual malice in libel eic. Also 
see pages 83 

Q. What is a juristic Act ? Give some examples of 
acts which are not juristic. B. L. Jan, 25. 

Ans. See pages 89 

Q- What do you understand by Negligence? Can 
you indicate any standard for measuring Negligence > 
Give illustrations. B. L. jul. 10. 

; Ans. See pages 87-89. 

Q. What is a juristic act? Enumerate its esseu- 
tials and specify its characteristics. B. L. Jan. 12 ; Jan. 
19 ; Jul. 22. 
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Ans. See pages 89 — 

Q. ■ Write short notes on the foHowing— ‘ artificial 
persons/* B. L. jan. II ; Jan. 23. ‘Universltates Bono- 
rum.* B. L, jan. 17 ; Jan. 19. 

Ans. See pages 79 — 80- 

Q. State the essential characteristics of ** corpora- 
tion.** How are corporations created and dissolved? 
B. L. Jan. 17. 

Ans. ^ See pages 176 — 177. 79. 


CHAPTER Vm. 

The Leading CtassiHcation of Rights. 

Q, How would you classify the subject matter of 
Jurisprudence ? Examine Holland’s reasons for not 
accepting Austin’s classification. B. L. Jan. 10. 

Ans. See pages 94 — 97. 

Q. Classify and illustrate the different kinds of 
legal right' B, L. Jan. II ; Jul. 21. 

Ans! See pages 94 — 

Q. Examine carefully the different points of view 
from which rights may be surveyed. B. E. jan. 25. 

Ans. See pages 94 

Q. How would you classify Right? What is the 
value of ‘ the radical division of rights ’ ? Why does 
Austin reject this division ? What is the distinction 
between normal and abnormal rights’? Where would 
yot.: draw the line ? B. L. Jun. 13, 

Ans. See peiges 94 — 100. 
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Q. How should the law of Thin^ be separated from 
the law of Persons? Is such a separation convenient? 
B. L. Jan. 20. 

Ans. See pages 97. 99. * 

Q' How may Rights be classified ? Illustrate. 
iVKhich classification do you prefer? B. L. Jun. 15 ; Jul. 19. 

Ans. See pages 94 — , 95 — 96. 

Q. Upon what principles may the field of law be 
divided? Which do you accept and why? L. jun, 

J4. 

Ans See pages 94 — , 95 — 96. 

Q Explain and illustrate rights in rem and m 
personam, rights antecedent and remedial B. L. Jan. 
10 ; Jun. 1 1 . Aug 18. 

Ans See pages 100, 101. 

Q Write notes on Rights m rcm and Rights in 
personam B L Jul 23 

Ans See pages 100 — 101. 

Q. Classify and illustrate diflerent kinds of rights 
B. L Jun. 15 

Ans See pages 94 — 

Q. How would you classify rights? B. I-. Jan. 10 ; 
II, 15. 

Alls. See page 94. 

Q. Write notes on — Remedial Rights. B. L. Jul- 
12; Jan. 19. 

Ana. See page 101. 

Q How do the following differ — (a) a right in rem 
and a right in personam, (b) an antecedent right and a 
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femedial right? Give one illustration of each. B. 

iJan. ISU'il- 19. 

Ans. See pages 100 — lOI. 

XJ. Distinguish Private from Public Law. Examine - 
the place of Criminal Law in the scheme of classifi* 
cation. B. L. Jul. 10. 

Ans- See pages 95 — %. 

Q, It is a true and received division of law into 
Jus publicum and Jus privatum, the one being the sinews 
of propert}? and the other of government.’* Lord Bacon. 
Explain. B. L. Jul. 23. 

^ns. See pages 94 — 97. 

Q. Define rights m rem and rights in personam 
B, L, July. 12. • 

Ans. See page 100. 

Q. Elxplain the classification of rights in rem and 
Tights in personam B. L. Jun. 16 

Anp. See page 100. 

Q. Contrast the characteristics of Private Law and 
Public Law and classify the topics included in the latter. 
B. L. ijan. 16. 

Ans. • See pages 95 — 96. 

Q. “In Public law the state is not only arbiter, but 
46 also one of the parties interested.'* Devc*oo, B* L* 
Jul. 24. 

Ans. In Public law the Stale is itself interested in 
or affected by it either in the capacity of a person of 
inherence or person of incidence. When it enjoys the 
right* it will exact the same of its own accord, and when 
it is the person of incidence, it may refuse to fulfil its 
^obligation. 
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Now it is the State which defines rights both under 
Private and Public law. And it is also the same state 
which protects the rights so defined. It is the Judge to 
decide the respective claims of the parties — whether it 
happens to be one of the parties interested (as in Public 
law) or both the parties happen to be other than itself (as* 
in Private law). See p 96. 


CHAPIER IX. 

Rights at Rest and in Motion. 

Q- Define the ‘ orbit of a right.* B. L. Jan. 10 ; 
Jun. 14 ; Jun. 16. 

Ans. See page 102. 

Q. Distinguish between * rights at rest * and ‘ rights 
in motion.’ Give illustrations, b L. Jun. 0'^; jan. 10; 
Jan. 14 ; jun. 14 ; Aug 18; J<in. bh jan 21. 

Ans. See pages 102, 103. 

Q. Write short notes on” a divestitive fact ” B. L. 
Jul. 16 ; Jul. 21. ‘ Respondeant Superior.’ Jan. )1 ; Jul. 

12 . ' 

Ans- See pages 105, 104. 

Q. Write a historical note on testamentary succes- 
sion B. L. Jun, 09 ; Jvil. 10 ; Jan. 1 I . 

Ans. See page 107. 

Q. “A right which is at rest has to be studied with 
reference to its ‘ orbit ’ and its infringement ” Explain. 
B. L. Jan. 18 ; Explain and illustrate. Jul. 23. 

Ans. See pages 102 — 104. 
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CHAPTER X. 

Private Law; Rights in Reitu 

Q. Analyse the legal concept of * possession ’ andf 
indicate how it is related to that of * ownership.* B. L, 
Jan. 09 ; Jun. 09. Jan. 14 ; Jun. 15; Jun. 17; Aug. I8r 
Jan, 19 ; Jan. 23. 

Ans. See pages 118 — 120, 126. 

Q, Write a short note on the nature of legal posses- 
*iion. B. L' J un. 16. 

.Ans. .See page 120. 

Q. Analyse the elemetits of “ legal possession.**^ 
How far o it necessary that the possessor should have 
** animus domini *’ or the Intention to deal with the thing 
r/. owner? B. L. Jan. 22. 

.\n.s. See pages 118 — 120. 

Q. “ Juridical possession is generally understood to 
ccrss'st (if two clernentj', r/z, power over the thing possess- 
ed and a correspcncling will ’ — (Terry), (.ommemt. B. 

L. )an 25. 

Ans. See pages 118 — 119. 

Q. Biscuss briefly the nature of Jura in rc aliena* 
Explain the maxim Nulla res sua serroit. B. L. Jan. 20. 

Ans. See page 131. The maxim means that one 
cannot have a servitude upon one’s own land, 

Q. Is ‘ servitude ’ a right ? How are * servitudes * 
acquired and how are they extinguished B. L* Jiil. 24. 

Ans. See pages 131 and F. N. on p.l32, p 132 and 
the Roman Law. 

Q. ** The jurists of the Teutonic races seem never 
to have recognised the two grades of possession which 
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liave given so much trouble to the civiKans.’* Holland. 
Explain. B. L. Jul. 23. 

Ans. See page 123. 

Q. What are two kinds of possession in the Rofhan 
Law? Give examples thereof. What are Savigny s and 
Ihering’s views on the Roman Law of possession ? What 
are the' Teutonic and English theories on the subject. 
B. L. Jan. 09 ; Jan. 13; jun. 15 

Ans. See pages 120 — 124. 

Q. Exphiin what is meant by Possession and how it 
differs from Detention. Is the distinction recognised in 
English Law? B. L. Jul. 25. 

Ans. See pages 118, 121 and 123- 

Q. What are Jura in re aliena? Do any of the 
following come under this class, and. if so. why? (I) 
pledges, (2) leases, (3) licenses, and (4) easements. B. L. 
Jun. 20. 

Ans. Seepages 131, 133, 132. 

Q ’* In its lowest form it is a right of possession, in 
its highest form a right of Ownership. Analyse and 
explain both conceptions fully . B. L. Jan. 11 ; Jan. 21. 

Ans. See pages 117 — 118, 127. 

Q, Explain fully the diifference between “ the right 
to possess ” and the “ right to own " When and in what 
circumstances does the former develop into the latter ? B. 

L. Jul. 24. 

Ans. See pages 117 — 119 and 126 — 127. 

Q. Define ownership. B. L. Jun- 09. Explain and 
illustrate any four of the different methods of acquiring 
ownership. B. L. Jul. 12. 

Ans. See pages 127, 128 — 130. 



( 221 ) 


Q. Analyse the legal conception of “ ownetahip.'* 

B L. tfan. 17. 

Ans. See page 127. 

•Q. Analyse clearly the notion of ownership. Ex- 
plain the nature of the special protection which the Law * 
gives to possession giving reasons for the same. B. L. 
Jan. 10 ; JuL 10. 

Ans. See pages 127, 124, 

Q. How is the right of original acquisition acquired 
with or without an act of possession? B L. Jan. 99, 

Ans. See page 129. 

Q. Can you lawfully prevent any person from flying 
in an aeroplane over your land? B. L. Jun. 13. 

Ans. Yes only so far as it interferes with your full 
enjoyment of your property. By the maxim cu;us csf 
solum efus usque ad coelum, ownership and possession 
of land bring with them the ownership and possession of 
the column of space above the surface ad infinitum. The 
owner may build the Tower of Babel if he pleases, but 
it does not follow that an entry above the surface is in 
itself an actionable trespass. Such an extension of the 
rights of an owner would be an unreasonable restriction of 
the right of the public to the use of the atmospheric space. 

See 13 Q. B- D. 927. 

Q. Explan and illustrate ‘servitude.* B. L. Jan. 09 ; 
Jun. 17, 

Ans. See pages 131 — 133. 

Q. Enumerate the rights and duties associated with 
the family, clearly defining their respective characteristics. 

B' L. Jun. 20. 

Ans. See pages 112 — 114: 
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Q. Classify and illustrate the antecedent rights in rem 
^hich are connected with the personality of the indivi- 
<]ual. B. L. Jun. 16. 

Ans. See pages 111, 112. 

Q. Illustrate shortly the different kinds of antecedent 
Tights in rem. B. L. Jan. 20. 

Ans. See pages 1 10 — 

Q. Write notes on — ‘ Emphyteusis.* B. L- Jun. 17 ; 
Jul. 21; Jul. 25; usufruct.’ B. L. Jan. 17; \)un. 17 Jura in 
re aliena, B. L. Jan. 21; Jul. 24; ‘Servitude* B*. L. Jul. 25; 
‘Real servitude.’ B. L. Jul. 21; Jul. 23; ‘Hypothec*. B. L. 
Jul. 23. 

Ans. See pages 135. 133, 130. 134 

Q. “No liability for deceit can arise upon a state* 
:inent made wtith an honest belief in its truth.” Com- 
ment. B. L. Jul. 23. 

Ans. See pages 136 


CHAPTER XI. 

Private Law; Rights in Personam. 

Q. Analyse and explain the constituent elements ot 
M contract. B. L. Jul. 12; jun. 15. 

Ans. See pages 148 — 152. 

Q. Illustrate the constituent elements of a contract. 
Ans. See pages 14 ft — ■ 
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Q. State and examine the abjective theory of 
contracts B* L. Jan. II; Jan. 13; Jun. 13; Jan. 14; Jun. I4. 
Jan. 15. " 

Ans. See pages I4t) — 148. 

Q. Explain the essential elements ot a contract. Exa- 
mine the objectve theory of contract. B. L. Jan. 24. 

Ars. See pages 148 — 151 and 146 — 147. 

Q. Discuss the different theories ol contract Jan 
10; Jun. \3* 

Ans. See pages 145 — 148 

Q. How far can a contract be regarded as the taking 
of a risk? B- L. Jan. 13; Jul. 13; Jul. 19. 

Ans. See pages 145, 

Q. Give after Holland a classification of contracts. 
B. L. Jan. 20. 

Ans See passes 154 — 

Q. State and criticise Savigny’s analaysis of a con 
tract. Jun. 08; jun 17; Aug. 18 ^With special reference 
to the English law of contract), Jan. 21; (and discuss 
whether ‘a contract is not entered unless the will of the 
parties are really at one.’ Jan. 23). 

Ans. See pages 145 — 146 & F. N. 

Q. What do you understand by a quasi-contract ? 
B. L. Jan. 12; Juh 21; Jan. 24, 

Ans. See pages .139^ 

Q. State the Isw of Rome and of England regarding 
the transfer of an obligation. B. L. Jui. 08. 

Ans. See pages 136, 163 — 164. 
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Q* Define wagering contract and give instancea 
where such contracts are valid and where they'^are not, 
B. L. JuL 08. 

Ans. See page 160. 

Q. U consensus really necessary to the making of a 
contract? State and discuss Professor Holland's view^ 
B. L. Jan. 16. 

Ans- See pages 145 — 146, and F. N. 

Q. What are the peculiarities of alienatory contract 
in different systems of law as explained by Holland? B,. 
L, Jan. 16. 

Ans. See pages 155 — 156. 

Q. Enumerate and shortly describe the different 
kinds of accessory contracts. B. L. Jan. 16. 

Ans. See pages 161—163. 

Q. Write notes on Acce.ssory Contracts. B. L. Jul, 
21; ‘Informal Contracts.’ 

Ans. See pages 161 — ; 152 — 

Q. Give illustrations of the right which (a) any mem^ 
ber of the community, (b) particular classes of persons, haa 
or have to call upon a public official to exercise his func- 
tions on his or their behalf. B. L. Jan. 16 

Ans. See page 144. 

Q. Briefly state the circumstances which terminate 
contractual rights (B. L. Jul. 24), illustrating your answdS 
where necessary- B. L. Jan. 21. 

Ans. See pages 164, 165, lf)6. 
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Q. What are the various principles upon which con** 
tracts ^^ay^ according to Professor Holland, be classified > 
B. L. Jaff. 23. 

Ans. See pages 154 — 155. 

Q. An obligation, as its etymology denotes, is a 
tie.** Discuss this statement so as to bring out out fully 
the characteristics of obligation as a juridical concept. B. 

L* Jul. 25. 

Ans. According to savign3% an obligation is the con- 
trol ever another person, yet not over this person in all res- 
pects (ii:. '\^hif;h case his personality would be destroyed), 
but over single acts of his. which must be conceived of as 
subtracted from his free will, and subjected to our will. 
Thus obligation is a tie, whereby one person is bound to 
perform some acts for the benefit of another. 

In some cases the two parties agree thus to be bound 
together, in other cases they are bound without their con- 
sent. In every case it is the Law which ties or unties the 
knot. 

There are Cases in which a merely moral duty — what 
is known a.s * natural obligation * — will incidentally receive 
legal recognition c.g., if a person who owes a debt pays it 
in ignorance that it is barred by limitation, he will not be 
allowed to recover it back. 

7 he f'ioman School of lawyers dealt with all rights in 
personam together under the comprehensive narur of obli- 
gations, and included in it both antecedent and .emedial 
rights. (Note here the distinction between obligation 
which is a right in personam and available .against definite 
persons, and a right in rem which is available against the 
whole world). 

^^ow five kinds of obligations are mentioned by the? 
Roman lawyer.s and they correspond to the five kinds of 

15 
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rights in personam arising respectively from (i) contracts, 
(it) quasi •'Contracts, (iit) delicts aiul (tv) breach of c6ntract8. 
See pages 138 — 139. Read also Miraglia’s Comparative 
Legal Philosophy (Modem Legal Philosophy Series^ III) 
^ pages 553 

Q. What is the meaning of obligation in Roman 
Law? B. L. Jan. 25. 

Ans. See above. 


CHAPTER XII. 

Private Law: Remedial Rights. 

Q. “The object of a developed system of law is the 
conservation, whether by means of the tribunals or of 
permitted self-help of the rights, which it recognises as 
existing.** B. L. Jan. 22, 

Ans. vSee pages 168, 169. 

Q. How may wrongful acts be classified? Which 
principle do you select, and why? B. L. Jan. 14; B. L. 15; 
Jim. 15. 

Ans. See page 170. 

Q. Trace the early history of delict and crime. B. 
L. Jun. 09; Jan. 10; Aug. 18; Jan. 19. 

Ans. See pages 167 — 168. The distinction was un- 
known in very early times. All offences were sins punish- 
able by divine vengeance. 

Then offence against God was distingui.shed from offence 
Against man. The latter was regarded as an offence avenged by 
the injured family upon the family of the wrong-deer. At the 



( 221 ) 


next sta^e eertain offenf'e.s came to lx? atoned by money payment. 
In Herio^s offences the offenders acre expelled ; but expulsion 
prejudice? the king who lost fighting nioii. Hemv offenders were 
allowixl to return on [»a^'ment of a fine to the king. This marks 
the differentiation betwism eriiiie and dcliit. With tin? growth^ 
of the central power (tt the ''fate tlu' idea of ( rinio became 
developed. 

' Q- Classify rights in rem and give an example of 
each kind and of their violation. B. L. Jan. 09; jul. 09. 

Ans. See pages 171 — 172. 

Q. A tabular view of wrongful acts in which each is 
referred to the right of which it is an infringement might 
easily be constructed Construct such a tabular view. 
B. L Jan. II. 

Ans. See page 1 72 • 

Q. Distinguish between a tort and a crime. B. L. 
Jul. 08; Jan. 09; Jun. 09; ijul. 10; Jan. 12; Jan- 13; Jan. 17 ; 
Jun. 17; Aug. 18; Jan. 19; Jul. 21; Jan. 23; Jan. 24; Jul. 25. 

Ans. See page 170 

Q. Illustrate your answer by special reference to 
defamation. B, L Jan. 17; Jul. 19; by examples Jtd. 25. 

Ans. See page 170. 

Q, How are remedies extinguished? B. L. Jan. 09. 

Ans . • S(*e page 173. 

Q. How would you classify torts. B. 1-. Jul- 08; 
Jun. 09; Jan. 13. 

Ans. See page 171. 

CHAPTER XIll. 

Private Law: AboormaL 

Q. Explain and illustrr.te — normal person and ab- 
normal person. B. L. Jan. 09. 

Ans. See page 174. 
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Q. What are the principal causes of the chief varie- 
ties of status amoi'/g natural perscT.s, and give il^trations 
of any four of them, B, L. Jul. 08. 

Ans. See pages 174 — 175. 

Q. Write notes on — ‘ corpciation sole B. L. Jul. 
12; Jan. 19. 

Ans. See page 1 78. 

Q. State the characteristics of artificial persons. (B, 
L. Jan. 25) giving a few examples. Is the Upiversity of 
Calcutla a person ^ If so. natural or artificial } Ciive 
reasons for your answer. B. L* Jun. 20. 

Ans, See pages 176. 1 77. 

Q, “ ITie characteristics of u^iificial person differ 
from those of a group of natural persons no less lhan from 
those of a single natural person.” Lxplciin. IV L. Jan. 

21; Jul. 23. 

Ans. ‘‘ee page 176. 

Q. Lxplain what is meant h'. urtijicuii persons and 
state how they have been classified B. L. Jan. 25 and 

Jul. 25. 

Ans. See pages 176 — 177. 


CHAPTER X\\\ 

Adjective Private Law. 

Q. Write short notes on — ‘ abnormal adjective law/ 
B. L, Jun. 16; ‘Adjective Law.* B. L. Jan. 17; Jun. 17; 
Jan. 21; Jul 22. 

Ans. See pages 174, 179 
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Q. “A lernedial right is itself a mere potentiality/* 
Holland.'^ Develop. 

Ans. A remedial righl arises out of infringement of 
8om$ antecedent right. It is with the help of adjective 
law that this right is realised. Thus when A heals B, the ^ 
beating by itself W'iil not bring the remedy unless it is 
sought by pioper procedure. An anltHcdent right on the 
other luuut produces the effect as soc^ti as a particular 
fact takes place. Thus as soon as A dies, B. if his legal 
heii gets tlvi prope'ly of A independent of any further act 
on iiis par: Sc< one I’ght js a mere potentiality and the 
other :s an <iLtua)uy' 


i..HA1^7ER XV. 

Public Law. 

Q Criminal law as a branch of the Public Law is 
comparatively modern. Explain this. B. L. Jun. 16, 

/\r's. ^ee page 18^ 

Q. indicate the pirovince of C.onstitutional law. B. 
L. JuI-21. 

Ans. • See page 182. 


CHAPTER XVI. 

international Law. 

Q. Inlernatiohal Law is the vanishing point of Juris- 
prudence. B. L. jun. 09; jul. 10; Jun. 13; jun. 14; Jun. 
,16; Jua. 17; Jun* 20; Jul. 23. 

Ans. See page 186. 
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Q. TTie law of nations is but private law writ large. 
Develop, B. L, Jul. 10; Jun. II; Jan.>J5; Jun, t5; Aug. 
18; Jan. 19; Jul. 21 

Ans. See page 186. 

Q “ Although as being concerned with the relations 
of states, 'international law' is in a sense a department of 
public law, its analogies are rather to the private than to 
the public branches of law municipal. ’ Holland. Ex- 
plain B. L. Jan. 23 

Ans, See page 18b 

Q. What is meant bv antecedent international rights 
in rem ? Classify them B. L )ul. 08; |un 13 

,Ans. See pages 187* -IW 

Q. What are the rights and diitu's of neutrals. R L. 
Jun. 13. Write short notes on 'Rigi4*s of Neutrals 

Ans See page |0(^ 

Q. W^hat is the objerlion In the term piivate inter- 
national law > F3. L Jan I “5 

Ans See page 185 ( I his phrase would mean a 

private species of the body of rules which prevails between 
one nation and another 1 his is howevei not Intended ) 

Q, “TTie antecedent right.s of nations in personam 
arc almost exclusivelj^ contractual.’' Explain. B L Jan. 
16; Jan. 23. 

Ans. See pages 188. 18^^ 

Q. Write a short note on the nature of International 
Law B. L. Jul. 22. 

Ans. See pages 185. 186 
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Q. Explain the following: (I) Public International 
Law (2) Law of Belligerency (3 Pacific Blockade. B. L. 
Jul. 19. ^ 

An«. See pages 186 — 187, 189. Pacific Blockade is 
a apecies of general reprisals. 

Q. Write short notes on ‘‘International law *’ B. L. 
ijun. 16. 

Ans See page 185. 

Q. Is Intel national Law entitled lc3 he called law> 
How does*U differ from Positive Law? B. L. jan. 24, 

Ans. See pares 185 and 198-- 199 in Apperwiix A. 

Q. Explain why “the realization of the civitas 
maxima of which theori.sls J\ave dreamed, would be not 
the triumph but the extinction of Intern«^tional Law.“ B. 
L, Jan. 17; jan. 19 

Ans, Irteriialional law governs the r< lutions of inde- 
pendent stale' ’w, ; sc .‘\ world-state would he a federa- 
tion of states )i intei national law develops so far a» to 
produce a world state, the component factors will no 
longer remain independent states and International law 
would cease to he what it is. It will be the public law of 
the federation of states. 


CHAPl'ER XVII. 

The application of Law. 

Q. Examine the theories regarding the proper forum 
the punishment of an offence. B. L. Jun. 09. 

Ans. See page 194. 



\ m \ 

Q, Discuss the questioii Ilf n forum vAB 

regard to public law* B, B. 

Am* page 193 « 

Q^ "Wtlfit c^cumstances arfect liio Mtidon of 0Si0t 
quostioo as to the Lex applicable to any a^t of fajcta^, 

B* 1 ^ 

An« See pa^^es 19^ 195 ^ 

Q. If an Arab m Calcutta assaults a (^Wnaman, by 
'which law an<3 where vmU he be tried? B L, jun 14 
Ants. Sec page 1 93 

Q* Suppose an Afghani murders a Chmaman in CaL 
Cutta Wheic and by which law do you think he shoxild 

be tried! ^ B L Jun 09, 

Ans Sec patife 193 

Q What IS the theory of < >sm< polit*iu jintui •> Give 
instances of and discuss it$ application B L Jan 19, 
AnSi. See paye 194 

Q, ' Natural Uw or uutural equity ha^ [>» c n often 
called m, to pislify a departure from the sti ct mles of 
pdtsitive law ** Holland Explain B L Jut l‘> 

Ans. See page 197, 










